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1. Scope and Method of Inquiry. — Were it not for the remedy 
afforded by the writ of mandamus, the system of remedies at 
common law would be gravely defective. Every lawyer knows 
that, both in England and in the several States, the remedy is 
thoroughly established and in common use. In the Federal 
courts the existence of this remedy is no less needful; and in 
the very important class of cases relating to the enforcement 
of the contracts — especially bonds — of municipal corporations 
and of States, this remedy is of the first importance. Yet it is 
generally denied that in the original jurisdiction of the Federal 
courts the writ may be used at all, except — and the exception 
is no less singular than the rule — as a writ of execution. In the 
belief that this denial of the power of the Federal courts to exer- 
cise original jurisdiction in mandamus seriously impairs their 
function as protectors of property and contract, and in the belief 
that this denial is founded wholly in error, it has seemed worth 
while to examine the constitutional provisions, statutes and the 
principal cases chronologically, in order to trace the origin and 
development of the doctrine, and to sift the question to the 
bottom. 

The subject has generally received only piecemeal treatment. 
The result of a piecemeal treatment has been failure to distin- 
guish between the jurisdiction of the Supreme Court and that 
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of inferior Federal courts ; between the original and the appel- 
late jurisdiction of each; and, strange to say, between the 
jurisdiction of State courts and that of Federal courts. To 
avoid such confusion it has been thought expedient to deal with 
each kind of Federal jurisdiction separately. But first let us 
glance rapidly at the use of the writ in England and in the sev- , 
eral States. 

2. The Jurisdiction in England. —In England at the time 
of the American Revolution the use of the writ of mandamus 
as a remedy was as much a part of the common law as any 
other action. When and what was the origin of the writ, 
whether originally simply a royal‘command or a judicial writ, it 
is unnecessary here to inquire. In 1616, in Coke’s time, it cer- 
tainly was a judicial writ." Blackstone’s account of it shows the 
remedy fully developed. Lord Mansfield’s opinion, delivered 
in 1762, in Rex v. Barker,’ has been probably oftener cited than 
any decision in this branch of law. By that time it was well 
settled that if a court, corporation, or individual owes a legal 
(public) ministerial duty to a man, and by not performing it 
substantially injures him, and he has no other adequate remedy, 
then the injured party may have a writ of mandamus from the 
King’s Bench to command the offending party to perform the duty. 

Mandamus was thus a remedy in acommon-law court. Chitty 
likens it to a bill in equity for specific performance. The 
remedy, however, was confined almost exclusively to the King’s 
Bench. The reason uniformly assigned is that the king origi- 
nally sat in person in the King’s Bench, and when no other 
remedy sufficed, he, as the fountain of justice, granted the writ 
to prevent a failure of justice, and that this royal power or pre- 
rogative remained in the court after the king had ceased to sit 
there. The writ, therefore, was called a prerogative writ. But 
in effect it had come to pass that there was nothing discretionary 
about it; the rules which governed the granting of it had become 
as clearly defined as the rules which determine when (rover lies. 
‘* Prerogative’’ had come to mean nothing save appertaining to 
the King’s court. 


1 Bagg’s Case, 11 Rep. 93 b. 2 8 Burr. 1265. 
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In 1710 the statute of 9 Anne, 20, had been passed. Its object 
was to make the writ a most full and effectual remedy both for 
the refusal of admission to an office to which one was lawfully 
entitled, and also for a wrongful removal from such office. 
Before the statute, if the return to a writ of mandamus stated a 
cause, sufficient in law though false in fact, the prosecutor could 
not traverse the return, and the writ therefore would be denied. 
The only remedy was an action on the case for damages for u false 
return. The statute provided that in the cases stated the prose- 
cutor might plead to the return, and the issue might be tried as in 
an action on the case. ‘* Now,’’ says Blackstone,’ ‘* the writ of 
mandamus in cases within this statute is in the nature of an 
action ;’’ and the simplifications made by this act Blackstone 
regarded as among the most important legal reforms of the 
eighteenth century.? 

3. The Jurisdiction in State Courts in the Thirteen Origi- 
nal States. —So stood the law when the American colonies. 


became independent States; and in them the common law, so- 


far as applicable to their circumstances, remained. In what way 
the courts in the several colonies came to use the writ, there. are 
not accessible materials to show conclusively. The material for 
such studies ‘‘sleep,’’ as Mr. Rawle® says, ‘¢ upon the shelves 
of State Departments, or are forgotten in their vaults.’’ As 
regards jurisdiction in mandamus, however, the striking fact 
about the early cases in all the State reports is, that no one of 
them treats the writ as constituting a peculiar jurisdiction for 
which special authorization must be shown. Whatever the ori- 


1 3 Com. 265. allow the writ “to be issued on an inter- 


24 Com. 441. The development of 
the law in modern England is as follows: 
The Common Law Procedure Act of 
1854, sects. 68-74, which are now repro- 
duced in Rules of the Supreme Court 
(1883) in Order LIIL, Part I., gave all 
the common-law courts a limited power 
in mandamus. In this way actions of 
mandamus were introduced; but the 
prerogative writ remained, as thereto- 
fore, in the Queen’s Bench. The effect 
of sect. 25, sub-sect. 8 of the Supreme 
Court of Judicature Act (1878) is to 


locutory application; * * * without, 
in fact, an action of mandamus being 
brought within the meaning” of the pre- 
ceding enactments. Since Order LIIL., 
Rule IV. (of 1888) in an action, man- 
damus is issued not asa writ, but by 
judgment or order; and so of an injunc- 
tion. And see Wilson’s Judicature Acts 
(4th ed.), pp. 29-81 and 444 e¢ seg. 

5 “Some Contrasts in the Growth of 
Pennsylvania and English Law.” A 
Lecture. Phil. 1881. 
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gin of the jurisdiction may have been, the use of the writ was 
so well established by the time of these early cases, that the 
power was treated simply as a common-law supervisory power, 
inherent in a court of general jurisdiction. Moreover, there is 
reason to doubt that even the publication of the early acts, 
records, and reports will reveal any very strict and logical pro- 
cess of reasoning, by which the courts deduced their power to 
grant the writ. The lack of legal education of both bar and bench 
in America in early times is too often forgotten. Washburn, in 
his Judicial History of Massachusetts,’ relates that in the early 
colony days there was scarcely a lawyer in that colony, and 
the profession was regarded with great disfavor. There the 
very judges were by education not lawyers, but clergymen, phy- 
sicians, soldiers, merchants, apothecaries ; and one was a tailor. 
Benjamin Lynde, who was appointed judge in 1712, ** was the 
first regularly educated lawyer ever appointed to the bench of 
the Superior Court.’’? This court was the forerunner of the 
present Supreme Court. In such conditions as these, a regular 
and normal growth of legal ideas is not likely to be found. 
And the student of early charters and acts is apt to find reasons 
that might or ought to have been given by the courts for grant- 
ing the writ, and is apt to forget that these reasons were in point 
of fact never given. 

On this point the use of the writ in Massachusetts is instruct- 
ive. In 1782, chapter 9, section 2, of the statutes gave the 
Supreme Court power to issue the writ to inferior courts, but not 
to other ofticers, individuals or corporations ; as to these it was 
silent. Yet the reports from 1804 to 1836, show that the court 
often issued it to such parties. Thus, Parker, C. J., in 1827, in 
granting the writ against a town treasurer® said: ‘* The Legis- 
lature having given authority to this court to issue writs of man- 
damus, the cases suitable for the application of this writ must be 
determined by the common law. * * * Without such power 
somewhere, the affairs of the public might be brought to a stand; 
and as in England, so in this Commonwealth, the highest com- 


1 Boston, 1840. 3 Waldron v. Tee, 5 Pick. 237. 
2 Washburn, pp. 199 and 275, and ef. 
generally, Chaps, III. and X. 
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mon-law judicial authority is made the depositary of this power.”’ 
So well satisfied were the court of their power, that it troubled 
them little that the statute gave them authority to issue the writ 
only to inferior courts. The commissioners for the revision of 
the statutes reported in 1836, that the power to use the writ for 
such purposes though not expressly mentioned in the statute, 
had always been exercised by the Supreme Court. Therefore, 
they drew the Revised Statutes to authorize this use.’ Such ap- 
pears to have been the actual development of the law in Massa- 
chusetts since 1782. Let us now test the matter by the char- 
ters, the early provincial acts, and the court records. 

The charter of 1628 contained not even a grant of authority to 
establish courts of justice. The charter of 1691 empowered 
the general court to ‘* constitute judicatories,’’ but gave powers 
only in general terms. The act of 11 William III.,? in 1699, 
establishing a Superior Court of Judicature’’ (of which 
the present Supreme Judicial Court is the successor), gave the 
justices thereof ** cognizance of all * * * civil causes or 
actions between party and party, and between His Majesty and 
any of his subjects * * * brought before them by appeal, 
review, or writ of error, or otherwise as the law directs. And 
generally of all other matters as fully and amply to all intents 
and purposes whatsoever as the Courts of King’s Bench, Com- 
mon Pleas and Exchequer within His Majesty’s kingdom of 
England have or ought to have.’’ Lastly, the act of 13 William 
III.,? in 1701, enacted, ‘**that all civil actions other than 
such as are cognizable before a justice of the peace, shall be 
originally heard and tried in an inferior Court of Common Pleas, 
except in suits where the king is concerned,which may be brought 
in any of His Majesty’s courts within this province at the pleasure 
of the prosecutor.”’ 

With these acts in force, the Superior Court, June 27, 1729, 
directed His Majesty’s writ of mandamus —for the writs here 
and in Pennsylvania, as probably in other colonies, ran in the 
king’s name — to the town clerk of Malden, ordering him * duly 
to record ’’ the site chosen by a committee of Malden for a meet- 


1 Rev, Stat., ch. 81, sect. 5; and com- 2 Ch. 3. 
missioners’ note. 3 Ch, 12. 
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ing-house ; and to the committee ‘* enjoining the said Committee 
of Malden absolutely to desist from erecting a meeting-house in 
any other place in Malden than that agreed upon, * * * and 
requiring them to remove the materials provided for erecting the 
said meeting-house to the same place for that end, and there to 
erect the same without delay, or signify their reasons to the con- 
trary.’’' The committee petitioned the General Court for relief, 
and the House of Representatives, apprehending the proceedings 
to be ** very extraordinary, and not warranted by law,’’ and re- 
citing the abeve acts, declared that ‘‘though the Courts of 
King’s Bench, ete., by usage and custom may be well in the 
practice of such proceedings, yet the methods for trials here being 
ascertained by a law of the province, which plainly and expressly 
ordains that all civil actions, except as before excepted, shall 
originally be heard in the inferior court, from whose judgments 
appeals lie to the Superior Court ; the case of Malden * * * 
not being brought before the Superior Court of Judicature either 
by appeal, review, or writ of error, the aforesaid writ of man- 
damus can not be supported by any law of this province, but 
seems to be in opposition thereto.’’ Therefore, the House voted 
that the writ and the proceedings thereon be * made null and 
void.’’ But the resolution failed because the Council ‘+ unani- 
mously non-concurred.’’? But it is worth notice that four of the 
five judges of the Superior Court were also members of the 
Council. Two were present on September 18. 

Those who look for exact legal science in early days in the 
provinces should note that the writ was here used, it seems, in 
part, if not mainly, as a writ of injunction to prevent an act; 
and that under the statutes it is hard to see how the Superior 
Court had original jurisdiction at all. They will, perhaps, 
grieve to note that the House, acting in judicial capacity, be- 
lieved that in England the Common Pleas and Exchequer could 
issue the writ.’ It is noteworthy, also, that no reported decision 


1 Green et al. v. Sargeant et al., Su- 2 General Court Records (MS.) In 
perior Court Records, vol. for 1725-1730, the Council, September 18, 1729. State 
folio 280 (MS.) in clerk’s office of the Library, Boston. 

Supreme Judicial Court for the Common- 8 Cf. “the Courts of King’s Bench, 
wealth, at Boston. etc., by usage and custom.” 
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in mandamus is founded on the general reference to the King’s 
Bench made in the act of 1699. 

In other States such grants of judicial power by reference to 
the King’s Bench are not uncommon.’ If such mere reference 
suffices to give by implication a jurisdiction in mandamus, it must 
suffice to give also other powers peculiar to the King’s Bench, e.g., 
its criminal jurisdiction. But that nobody pretends. 

In Pennsylvania the development of the power is interesting. 
Penn’s Charter? contained a grant of power ‘to publish any 
laws;’’ to ‘‘establish any judges * * * with what power 
soever.”’* In 1710 power to issue mandamus was for the first 
time explicitly given.* This act was repealed by the ordinance 
of 1714, which, however, itself authorized ‘* mandamis.’’> And 
the act of 1715 allowed ‘*‘ mandamus’s and all remedial and other 
writts.’’® This act was repealed by the act of 1722, which is 
still in force. It gave ‘all remedial and other writs,’ and de- 
clared that the judges shall exercise ‘‘ jurisdiction and pow- 
ers * * * as fully andamply * * * as the justices of 
the Court of King’s Bench,” etc. In 1777 chapter 726 confirm- 
ed the courts, common law and statutes of the province. In 
1808 the judges in their report on the English statutes in force in 
Pennsylvania omitted 9 Anne, 20; but Judge Roberts in 1817 
thought that 9 Anne, 20, was in force.’ But the court followed 
the report,” and such was the law till the substance of 9 Anne, 
20, was enacted in 1836. 

Now, this act of 1722 might have been cited as authorizing the 
writ; yet, although in the early Pennsylvania reports, there are 
numerous cases of mandamus, this act was never cited until 1812." 
Moreover, in 1722 the King’s Bench had acquired under 9 Anne,| 


1 E.g., South Carolina at least as early * Linn, 323, 
as 1731 (1 Brevard’s Dig. tit. 59, sect. 7), 5 Linn, 352. 
and Delaware at least as early as 1760. ® Linn, 359. 
(1 Del. Laws, 376), and Pa., inf. 7 Ibid. 890. 
2 1682, See the Duke of York’s Book 8 Ibid. 391. 
of Laws, 1676-1682, and the Charter and ® Dig. *384, note 5. 
Laws of Pennsylvania, 1682-1700. Har- 0 E.g., Commonwealth »v. Lancaster , 
risburg, 1879. It is cited as “Linn’s County, 6 Binn. 9. 
Laws.” 1 Griffith v. Cochrane, 5 Binn. at 97 
3 Linn’s Laws, 83. and 102. 
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20, passed in 1710, much greater power in mandamus than it 
previously possessed. If it was from the act of 1722 that the 
courts really took the limited power of the old mandamus, why 
did they not take the ampler power possessed by the King’s Bench 
under 9 Anne, 20? These facts tend to show that whatever may 
have been the origin of the use of the writ in Pennsylvania, the 
courts had ceased to regard it as a peculiar species of jurisdic- 
tion, requiring a distinct authorization from the Legislature. 

In Connecticut there seems to be little uncertainty as to the 
origin of the use of the writ. In 1787, in Strong’s Case,! in 
opposing a mandamus commanding a register to record a deed, 
counsel argued that the ** court could exercise no such author- 
ity * * * unless derived from positive law or immemorial 
usage. That no such law had passed in this State, nor any such 
usage obtained.’’ But in answer it was contended ‘* that this 
practice was a part of the common law, independent of any stat- 
ute,’’ whence it was ‘‘ inferred that the Supreme Courts in this 
country, as well as in England, from the nature and object of 
their appointment, must have a general superintending power 
over all inferior courts and officers.’’ The court, without deliv- 
ering an opinion, granted the writ, and declared 9 Anne, 20, to be 
part of the common law of Connecticut. 

As to Maryland, it has been suggested by Taney, C. J.,? that 
the power to use the prerogative writ was derived from the Lord 
Proprietary, who, it is said, used to sit in court, as the king is 
said to have sat in the King’s Bench. Taney’s only authority is 
**a manuscript work of J. V. L. MeMahon,”’ author of a his- 
tory of Maryland. But it is believed that no reported case in 
Maryland or in any other State, in early times, is founded on so 
exact an analogy to the King’s Bench. This explanation looks 
much like the invention of some logical mind, after the fact, and 
should not be accepted till sufficient evidence is produced. Pos- 
sibly the archives of Maryland,*® now in process of publication 
may throw light on the matter. 

So far as the writer has ascertained, it seems that in New 
Hampshire by 1819, in New York by 1799,5 in New Jersey by 


1 Kirby, 845. 5 Baltimore, Md. Hist. Soc. 
2 Kendall v. United States. 12 Pet. * Petition of Farwell, 2 N. H. 123. 
631. 


5 1 Johns, Cas., several instances. 
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1810,! and in North Carolina by 1821,? jurisdiction was simply 
assumed without authorization from any statute. In New York, 
in 1788, it is true,® and in New Jersey in 1794, the principle of 9 
Anne, 20, was enacted; but so far as the writer is aware, no stat- 
ute had ever given jurisdiction. In Georgia in 1789,* power to 
issue mandamus was explicitly given; and in Virginia in 1792,° 
power to issue it to the District Courts was given ; yet here also it 
seems to have been granted freely against other officers. In 
Rhode Island, the Public Laws, published in 1798,° contain a 
clause modeled on section 14 of the judiciary act,’ and, like 
that, not mentioning mandamus specifically. There is no re- 
ported case on the subject till 1853. In that year, however, it 
was entertained without citing a statute, but relying on English, 
New York, and Connecticut cases.® 

Thus, it has been seen that in all the thirteen original States» 
the power to use the writ existed. Whether or not it is possible 
in some of the States to-day to trace the origin of this power to 
some charter or early provincial act, or to the prerogative of a 
Lord Proprietary, the conspicuous fact is that none of the early 
cases are based on such grounds; but that, on the contrary, they 
assume jurisdiction as a matter of course. The writ was indis- 
pensable. To the objection that it is a prerogative of a sovereign, 
it is perhaps a sufficient answer that under the American sys- 
tem that part of sovereignty in which such prerogative resides, 
inheres inthe judiciary. At all events, it was reserved for the 
Federal courts to become entangled in this question of juris- 
diction. 

We are now in a position to approach the specific topic of this 
paper — the power of the United States courts to issue man- 
damus. At the outset, the constitutional provisions and statutes 
should be consulted.® Their effect will appear from the cases. 


1 Anon., 2 N. J. L. 491. 8 Wilkinson v. Providence Bank, 3 R. 
2 Delacy v. Navigation Co., 1 Hawks, I. 22. 

274; and cf. State v. Jones, 1 Ire. 184. ® (a) Const., Art. IIL, sects. 1, 2; 
3 1 Laws, XI. Session. (6) Judiciary Act 1789, ch. 20, sects. 9, 
+ Act No, 421, sect. 15. 11, 18, 14, 25; (c) Process Acts, 1789, 
5 Ch. 65, sect. 4. 1792, 1828, 1842; (d) Act of March 3, 
6 p. 145, sect. 8. 1875, ch. 187, sect. 1. 
7 inf. p. 518. 
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1. THE JURISDICTION IN THE SUPREME CouRT OF THE UNITED 
STATES. 


(a.) In its Original Jurisdiction.—The constitution,’ de- 
clares: ‘* The judicial power of the United States shall be vested 
in one Supreme Court, and in such inferior courts as the Con- 
gress may from time to time ordain and establish.’’ Of section 2, 
sub-section 1 defines the judicial power of the United States courts, 
and sub-section 2, in distributing this jurisdiction, declares: 
** In all cases affecting ambassadors, other public ministers and 
consuls, and in those in which a State shall be a party, the Su- 
preme Court shall have original jurisdiction. In all other case 
before mentioned (7.e., in sub-section 1 of this section), the Su- 

- preme Court shall have appellate jurisdiction,’’etc. Thus the con- 
Stitution itself defined the original jurisdiction of the Supreme 
Court: it should extend to cases affecting ambassadors, and to 
cases in which a State was a party. 

In the very year in which the constitution was adopted, Con- 
gress, containing many of the framers of that instrument, passed 
the judiciary bill, the thirteenth section of which enacts (inter 
alia): ‘*The Supreme Court * * * 


shall have power to 
issue writs of * * * 


mandamus in cases warranted by the 
principles and usages of law to any courts appointed or persons 
holding office under the authority of the United States.’’ Here 
was a clear intent to add to the original jurisdiction of the Su- 
preme Court as declared in the constitution. Under this clause 
jurisdiction was frequently exercised until Marbury v. Madison,? 
in 1803. That was an attempt by one who had been appointed 
by the President a justice of the peace, and whose commission 
the Secretary of State withheld, to compel the Secretary by 
mandamus, under this thirteenth section, to issue the commis- 
sion. The court, by Marshall, C. J., ina famous opinion, decided 
that on the merits it was a proper case for mandamus, but denied 
the constitutionality of section 13, giving the Supreme Court 
original jurisdiction over Federal office holders, and therefore 
denied the writ. Of the twenty-six pages covered by the opinion, 
the discussion of the question of jurisdiction, however, covers . 


2 Art. IIL, sect, 1. 


2 1 Cranch, 137. 
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barely two pages, and its decision rests on very narrow grounds. 
It begins with a verbal criticism of the second paragraph of the: 
second section of article III., of the constitution, which declares 
that: ‘* In all cases affecting ambassadors, other public ministers, 
and consuls, and those in which a State shall be a party, the Su- 
preme Court shall have original jurisdiction.’’ This langaage, 
says Marshall, C. J., is, indeed affirmative; but unless it be 
construed in the negative sense, excluding all original jurisdic- 
tion not specially given, the next sentence —‘‘in all other 
cases * * * the Supreme Court shall have appellate juris- 
diction ’’ —is, as he says in one place,’ ‘* without meaning,’’ or 
as he says elsewhere,’ ‘* inoperative.’’ The whole essence of 
the decision lies in two sentences of it: ‘* When an instru- 
ment organizing fundamentally a judicial system, divides it into 
one Supreme and so many inferior courts as the Legislature may 
ordain and establish, then enumerates its powers and proceeds 
so far to distribute them as to define the jurisdiction of the Su- 
preme Court by declaring the cases in which it shall take original 
jurisdiction, and that in others it shall take appellate jurisdiction, 
the plain import of the words seems to be that in one class of 
cases its jurisdiction is original and not appellate, and in the 
other it is appellate and not original. If any other construction 
would render the clause inoperative, that is an additional reason 
for rejecting such other construction, and for adhering to their 
obvious meaning.’’® 

Although not material to the present inquiry, the narrowness 
of the grounds on which this very important and famous decision 
rests, is worth notice. It is simply a prima facie verbal inter- 
pretation of the second paragraph of section 2, of article III., 
of the constitution. Whether the importance of the point 
merits a more searching examination by larger methods; 
whether, for instance, it may not be shown that the intention of 
the framers of the constitution in explicitly giving original ju- 
risdiction to the Supreme Court over cases affecting ambassadors 
and cases to which a State was a party, was not simply to secure 
beyond doubt, to that court, the decision of causes then 


p- 
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believed to be important in our foreign relations, or likely to 
raise dangerous questions of State sovereignty ; and whether, 
also, the passing of the judiciary act by many of the very men 
who framed the constitution, without objection from any one, 
that the thirteenth section of it exceeded the constitution, is not 
significant as an indication of opinion contemporaneous with the 
making of the constitution itself, are interesting queries. No 
other reasoning than this of Marbury v. Madison, prevents an 
extension of the original jurisdiction of the Supreme Court. 
And whether the court may not some day find itself brought by 
the stress of events to reconsider this decision is an interesting 
speculation, but not now relevant. . 

To return to the effect of this decision on the power of the 
Supreme Court to exercise original jurisdiction by means of 
mandamus. This decision is ' often erroneously regarded as a denial 
of all original jurisdiction by means of mandamus. Those whothus 
misunderstand the case appear to found the denial of jurisdiction 
on the ground that the writ is a prerogative writ, and constitutes 
in itself a distinct species of jurisdiction which the courts may 
not exercise unless thereto specifically authorized by Congress. 
But Marbury v. Madison decided nothing of the kind; it de- 
cided merely that the original jurisdiction of the Supreme Court 
can not be extended by Congress over cases other than those 
affecting ambassadors, or to which a State may be a party. 
Absolutely nothing else concerning jurisdiction was there 
decided ; though it was said oditer, that the writ could be used 
only in the appellate jurisdiction. 

As the original jurisdiction of the Supreme Court extends to 
only these two classes of cases, it is not surprising that the first 
attempt to get a writ of mandamus from that court in its un- 
doubted original jurisdiction was not made until so recently as 
1860. It was then made by the State of Kentucky, to compel 
the State of Ohio, under article IV., section 2, of the constitu- 
tion, to surrender fugitives from justice. As Congress had never 
prescribed any procedure to the Supreme Court in its original 


1 E.g., letter of Atty-Gen. Rodney, 


Kentucky v. Dennison, 24 How. at 95; 
1 Hall’s Am. L. J. at 435; by counsel in 


Riggs v. Johnson County, 6 Wall. at 188. 
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jurisdiction, that court, in 1792, had adopted a rule moulding its 
own procedure. It declared that the practice in the King’s 

Bench should afford outlines for the practice in this court.’ But 

no use was made of this to claim a jurisdiction which in England 

was **prerogative ’’ and peculiar to the King’s Bench. The State 

courts, we have seen, found no difficulty ; but the word ‘+ prero- 

gative ’’? in reference to Federal powers was a dangerous word ; 

Federal judges anxiously disavowed it. In this case,’ moreover, 

section 13, of the judiciary act could not be invoked as giving 

jurisdiction ; for section 13 in terms authorized the writ only against 

Federal office holders,‘ and counsel adopting the line of argu- 

ment used by Marshall, C. J., in Marbury v. Madison,’ objected 

strenuously that the language of this section, though affirmative, 

must be construed negatively as excluding the use of the writ 

against all officers not mentioned in it, and therefore excluding 
its use against a State officer. 

Nevertheless, on this point, the court, by Taney, C. J., 
declared simply, that it was ‘* well settled that a mandamus, in 
modern practice is nothing more than an action at law between 
the parties, and if not now regarded as a prerogative writ. It 
undoubtedly came into use by virtue of the prerogative power of 
the English Crown, and was subject’ to regulations and rules 
which have long since been disused. But the right to the writ 
and power to use it, have ceased to depend on any prerogutive 
power, and it is now regarded as an ordinary process to which it 
is applicable.’ And so the court decided that they had power 
to grant the writ; but they refused it here on other grounds. 

Taney, C. J., epitomized the whole matter: the origin of the 
writ was in the prerogative, but the writ is no longer preroga- 
tive. As early as 1845 he had decided the same point as to the 
nature of the writ in the Circuit Court of the District of Colum- 
bia;* andthe same view is approved oditer in Hartman v. Green- 

how,’ and has never been overruled. 


1 2 Dall. 411. * Uhi supra, p. 614. 
* E.a., letter of Johnson, J., 1 Hall's 5 Supra. 
Am, L, J. 440. § Kendall v. Stokes, 3 How. 87; inf. p. 


8 Kentucky v. Dennison, Governor, 5380. 
etc., 24 How. 66. 7 102 U. S. 672. 
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Kentucky v. Dennison was followed in 1871, in Common- 
wealth v. Boutwell,' and is law to-day. 

In England and the several States, and now in the original 
jurisdiction of the Supreme Court, mandamus is an established 
remedy, and an ordinary action; yet it will be found that a pro- 
lific source of confusion was the failure to bear steadily in mind, 
and uniformly to apply the simple decision in Kentucky v. Den- 
nison. The judges constantly lapse into the old theory of the 
prerogative. 

And so to-day, without the aid of any statute, in the original 
jurisdiction of the Supreme Court, mandamus may be used. 
And section 13, of the judiciary act, as far as it tried to extend 
the use of the writ over parties or cases not enumerated in the 
constitution in the grant of original jurisdiction to the Supreme 
Court, is void,?and as far as it professed to authorize the use 
of the writ over parties or cases that were so enumerated, it is 
superfluous.? In the Revised Statutes, section 13 of the judi- 
ciary act is now modified to express the effect of Marbury v. 
Madison.* 

(b.) In its Appellaie Jurisdiction. —The constitution,® de- 
clares the extent of the judicial power of the United States. 
Sub-section 2 declares thé original jurisdiction of the Supreme 
Court as we have seen, and then adds: ‘In all other cases 
before mentioned the Supreme Court shall have appellate juris- 
diction, both as to law and fact, with such exceptions and under 
such regulations as the Congress shall make.’’ Congress, in es- 
tablishing the judiciary in 1789, regulated the appellate juris- 
diction by one set of regulations for appeals from State courts, 
and by another for appeals from inferior Federal courts. As to 
the use of mandamus it enacted section 13, which turned out to 
be in part void and in part superfluous; and section 14, which 
declared that ‘‘ all the before mentioned courts,’’ of which the 
Supreme Court was one, ‘‘shall have power to issue * * * 
all other writs not specially provided for by statute, which may 


113 Wall. 526. * Rev. Stats., sub-sect. 688. 


2 Marbury »v. Madison. 5 Art. IIL, sect. 2, sub-sect. 1. 
* Kentucky v. Dennison. 
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be necessary for the exercise of their respective jurisdictions and 
agreeable to the principles and usages of law.”’ 

In the exercise of appellate powers, the question of jurisdic- 
tion in mandamus may arise in two ways. The appealed case 
may itself have been a case of mandamus in the inferior court ; 
and then the question would be whether that inferior court had 
jurisdiction. (And the jurisdiction of inferior Federal courts to 
issue the writ will be considered hereafter.) Or the inferior 
court may have declined to proceed with a case, or to render 
judgment, or a decree, or to issue execution on its own judgment 
or decree, or to perform some other duty; and then the question 
would be whether the Supreme Court may use the writ to compel 
the inferior court to perform the omitted duty. In the exercise 
of appellate jurisdiction in such cases, the writ of mandamus has 
been used by the Supreme Court since 1795;' and this use has 
continued without interruption. The striking fact about the 
cases is that, although section 13 or section 14 of the judiciary 
act might have been cited as authorizing this use of the writ, it 


was not. Power to use it was simply assumed. No statutory 
authority is cited in any of the above cases until Ex parte Hoyt 
in 1839, —a strong indication that the court did not regard the 
writ as constituting in itself a species of jurisdiction. 


II. In Unrrep States Circuir Courts. 


(1.) In Their Original Jurisdiction. —(a.) In Ordinary 
Circuit Courts. — We have seen that the original jurisdiction of 
the Supreme Court is derived directly from the constitution, that it 
can not be enlarged by Congress, and that, no procedure having 
been prescribed to it, the court has assumed the power to grant 
mandamus. . 

It is concerning the power of the Circuit Courts, in their origi- 
nal jurisdiction, to grant the writ, that the greatest struggle and 
confusion have arisen. Their jurisdiction is derived from sec- 
tion 11 of the judiciary act which declared: ‘* The Circuit Courts 


1 U.S. v. Lawrence, 5 Dall.42,toissue Cranch, 577 (1813); Parker v. Judges 
execution, 12 Wheat. 561 (1827); Insurance Co. v. 

2 Heyburn’s Case, 2 Dall. 409 (1792), Wilson’s Heirs, 8 Pet. 291, 803 (1834); 
semble; Livingston v. Dorgenois, 7 Ex parte Hoyt, 13 Pet. at 290 (1889). 


520 JURISDICTION IN MANDAMUS IN UNITED STATES COURTS. 


shall have original cognizance concurrent with the courts of the 
several States of all suits of a civil nature at common law or in 
equity, where the matter in dispute exceeds, exclusive of costs, 
the sum or value of five hundred dollars, and the United States 
are plaintiffs, or petitioners; or an alien is a party; or the suit 
is between a citizen of the State where the suit is brought, 
and a citizen of another State.’’ Section 13 then attempted to 
give the Supreme Court original jurisdiction in mandamus in 
certain cases; with what success we have seen. Section 14 
gave the Supreme and Circuit and District Courts power to 
issue ‘* all other writs not specially provided for by the statute, 
which may be necessary for the exercise of * * * jurisdic- 
tion, and agreeable to the principles and usages of law.’’ The 
argument that mandamus was * specially provided for ’’ by sec- 
tion 13, though often advanced, found no favor. So it may be 
at once dismissed. 

Congress also enacted statutes concerning forms of action and 
concerning process both mesne and final in the Circuit Courts. 
These were the so-called’ process acts. Of these the principal 
provisions material to the present discussion were: Section 2 of 
the act of September 29, 1789, which enacted that ‘* the forms of 
writs and executions * * * andmodesof process * * * 
in the Circuit and District Courts in suits at common law shall be 
the same in each State respectively as are now issued or allowed 
in the Supreme Courts of the same.’’ Section 2 of the act of 
May 8, 1792, declared: ** That the forms of writs, executions, 
and other process * * * and the forms and modes of pro- 
ceeding in suits in those of common law shall be the same as are 
now used in said courts respectively, in pursuance of ”’ the last 
act; ** subject, however, to alterations and additions by the said 
courts, and subject to such regulation as the Supreme Court may 
make.”’ 

It thus appears that the right of the Circuit Court to issue the 
writ of mandamus might be asserted either under some part of 
the judiciary act or under some part of the process acts. And 


1 See especially sect. 2 of the act of 8, 1792; sects. land 3 of the act of May 
Sept. 29, 1789; sect. 2 of the act of May 19, 1828; the act of Aug. 1, 1845. 
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in fact it will appear that the cases all turn on the construction 
of some part of one or other of these enactments. 

But there is another class of cases to be decided by a different 
criterion, viz., cases which arose in a State court, and which, 
because they involved some * Federal question,’’ for instance the 
impairment of the obligation of a contract, were taken for re- 
view to the Federal Supreme Court. It is manifest that in such 
cases the power of the State court to grant the writ can not be 
determined by the judiciary or process acts —acts which re- 
late solely to Federal courts — but is to be determined by the 
State statutes and decisions; and it is also manifest that the 
power of the State court to issue the writ is not a ‘+ Federal 
question ;’’ and hence that on this point the Supreme Court can 
not overrule the State court. 

Thus, for example, in Woodruff v. Trapnell,’ the State of 
Arkansas, having recovered a judgment against its ex-treas- 
urer, he tendered the amount to the attorney-general in notes of 
the Bank of Arkansas which had been receivable for all debts 
due the State, but which by a subsequent act of the Legislature 
had been deprived of this quality. The attorney-general de- 
clined to receive the notes, which were worthless; whereupon 
the ex-treasurer brought mandamus against him in the State 
court to compel him to accept them. The court entertained the 
writ, but dismissed it on the merits. The petitioner took the 
case to the United States Supreme Court, on the ground that a 
refusal by the State to receive the notes impaired the obligation 
of its contract. The Supreme Court on this point reversed the 
decision and remanded the cause. But they said:? ‘In sus- 
taining the application for mandamus the Supreme Court of the 
State exercised jurisdiction in the case. To that court exclu- 
sively belongs the question of its own. jurisdiction. * * * 
The cause is remanded for further proceedings to that court, as 
it may have jurisdiction.” * * * It very properly decided 
nothing about the power of the State court to use the writ; 
that was not a ‘* Federal question.”’ 

The difference between these two classes of cases is very wide, 
yet it is constantly overlooked ; and cases of mandamus brought 

1 10 How. 190 (1850). 2 p. 209. 

VOL. XIX 35 
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up to the Supreme Court for review from the State courts are 
often tested in the Supreme Court by Federal cases founded on 
the judiciary act or the process acts. These irrelevant cases 
will, nevertheless, be noticed in their chronological order; but 
the reader is cautioned to observe in what court each case arose. 

It was said that in the Circuit Court the right to use the writ 
might be asserted either under the judiciary act or the process 
acts. On what parts of these acts the right has been founded an 
examination of the cases will show. To this examination we 
proceed. Until Marbury v. Madison, it had been usual to apply 
to the Supreme Court for mandamus. The first application to 
the Circuit Court for that writ was in 1808. 

In 1808,! mandamus was moved for in the United States Cir- 
uit Court for South Carolina to compel the collector of a port to 
grant a clearance. The collector in his return raised no objec. 
tion to the jurisdiction. The court called on the United States 
attorney ‘* to say if he contested the power of the court to proceed 
by way ot mandamus,”’ and he replied that he did not.?_ The case 
was submitted without argument. Johnson, J., said: ‘+ It is not 
denied that if the petitioners be legally entitled to a clearance, 
this court may interpose its authority by the writ of mandamus 
to compel the collector to grant it.’”’? He held that the peti- 
tioner was so entitled, and he awarded the writ. 

In this case no statute was cited. The decision called forth 
much comment, and drew from Attorney-General Rodney an 
open letter dated July 15, 1808, to the President,‘ in which he 
sought to prove, among other things, that the court had no 
power to grantthe writ. He argued that mandamus was a pre- 
rogative of the King’s Bench, and that the Federal courts had 
only the powers given by the constitution and the statutes; that 
section 11 of the judiciary act defines the jurisdiction of the Cir- 
cuit Courts, and clearly gives no such power; that the language 
of section 13, giving the Supreme Court power to issue it, though 
affirmative, must be construed® negatively as confirming this 


1 Ex parte Gilchrist, 1 Hall’s Am. * 1 Hall’s Am. L. J. 433. 


L. J. 429. 5 Cf. reasoning of Marbury v. Madison, 
2 p. = supra, p. 514, 
3 
p. 481. 
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power to the Supreme Court; that section 14 is of no avail, be- 
cause ‘* this section was evidently not designed to give any addi- 
tional jurisdiction to either of the courts, but merely the means 
of executing that jurisdiction already granted to them respect- 
ively. The issuing of a mandamus in the case under 
consideration was an act of original jurisdiction, — precisely as 
much so as it would have been in the Supreme Court to have ex- 
ercised the power in the case of Marbury v. Madison. In that 
case, the Supreme Court declares that to issue a mandamus to 
the Secretary of State would be to exercise an original jurisdic- 
tion not given by the constitution and which could not be granted 
by Congress ;’’ ! that ‘* this power is not inherent nor necessarily 
incidental to a court of justice,even of general jurisdiction ;’’ 
and lastly, that consent, much less mere tacit acquiescence of a 
party will not suffice to give jurisdiction. 

About a month later this unusual kind of attack on a judicial 
decision provoked a letter in answer from Judge Johnson.? 
Premising that the acquiesence of the district attorney waived 
the objection to the jurisdiction, he disclaimed the prerogative 
of and analogy to the Kiag’s Bench, and based jurisdiction on 
the constitution and the statutes. He argued that, as the consti- 
tution extends the judicial power of the United States to all cases 
arising under the laws of the United States, and as the present 
case was of this description, therefore Congress was competent 
to grant jurisdiction over it; that it is ‘* unnecessary to enter 
into a critical examination of the acts of Congress in question 
whether jurisdiction in cases arising under the laws of the United 
States is delegated to the Circuit Courts,’’ for ‘+ the inveterate 
exercise of that jurisdiction under the sanction of the Supreme 
Courtis * * * authority;’’* * * * that if Congress 
gave jurisdiction without prescribing procedure the court might 
adopt a suitable procedure ; and that ‘ issuing that writ is a mere 
incident to the judicial power and not itself a distinct branch of 
jurisdiction; for the constitution nowhere expressly vests in the 
United States the power to issue that writ or any other.4 Fur- 


1 p. 435. 8 p. 447. 
2 1 Hall’s Am. L. J. 440. * p. 447. 
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ther, that the attorney-general misapprehends Marbury v. Madi- 
son: there the court did not decide that issuing the writ was an ex- 
ercise of jurisdiction beyond the scope of the judicial power of the 
United States, but simply that, except in cases affecting an ambas- 
sador, or to which a State was a party, the Supreme Court was 
restricted to appellate jurisdiction. Hence the writ of mandamus 
in those cases of original Federal jurisdiction which can not con- 
stitutionally be submitted to the Supreme Court is clearly within 
the description’ of a writ ** not otherwise provided for by law.’’ 
And lastly, the process act of May 8, 1792? affords further au- 
thority for using the writ. That act not only moulds forms, but 
gives jurisdiction ; for ‘*it would be as rational to suppose the 
existence of form without substance as that these forms and 
modes of process could be adopted without relation to the 
cases in which they are known and practiced in the several 
States.’’® 

In these two letters is found the substance of almost all the 
arguments for and against the power of the Circuit Court to use 
the writ. That Johnson, J., clearly erred in supposing that con- 
sent might give jurisdiction is unimportant. But it should be 
observed that Attorney-General Rodney wholly misunderstood 
the case of Marbury v. Madison;* and supposed that it broadly 
denied the power of the court to use that writ. Rodney seems 
to have been the first to misunderstand that case. Johnson, J., 
pointed out that the suppressed premiss that runs all through 
Rodney’s argument (and that, it may be added, probably ac- 
counts for his misunderstanding of Marbury v. Madison) is the 
proposition that mandamus is still a distinct species of jurisdic- 
tion. 

If this proposition is true it follows that, since such jurisdiction 
is not granted in section 11, which defines and limits the juris- 
diction of Circuit Courts, it is not granted at all. It follows also 
that section 14, as far as it may relateto mandamus, is absolutely 
void ; for that section is admittedly not a grant of jurisdiction. 
But if mandamus, whatever it once was, is no longer a species of 


1 Insect. 14 of the judiciary act. 3 p. 450. 
2 Supra. * Supra. 
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jurisdiction, but an ordinary action, then, if a case could be 
brought within section 11, the Circuit Court could use the writ as 
perfectly as it could use any other remedy. Whether or not 
the premiss is true will appear from the cases. It should be 
noticed also that in Ex parte Gilchrist, the case under discussion, 
jurisdiction was in fact lacking, fora reason ignored by the attor- 
ney-general and flatly denied by Johnson, J.: the case was one 
arsing under a law of the United States, and over such cases Con- 
gress had not delegated original jurisdiction to any Federal court. 
Johnson, J., declining to cite authority, asserted that the Su- 
preme Court had sanctioned the ‘* inveterate exercise’’ of such 
jurisdiction; but afterwards, as we shall see, he changed his 
mind. Section 25 of the judiciary act gave the Supreme 
Court appellate jurisdiction over such cases coming from State 
courts ; and Congress had made no other provision in the mat- 
ter. 

We shall trace in the cases the fortunes of the arguments pro 
and con, as above extracted from the letters. 

The next case! arose in 1813. The Circuit Court was asked 
for a mandamus to compel a register of a United States land 
office to issue a certificate. Counsel for the petitioner to sup- 
port jurisdiction cited section 11 of the judiciary act, but did 
not attempt, either by showing that the parties were citizens 
of different States, or by other proper proof, to bring the case 
within the specific classes mentioned in the section, but argued 
broadly that this section gave the Circuit Court jurisdiction in 
‘*all suits of a civil nature ’’ for the value of five hundred dol- 
lars. But the Supreme Court, by Johnson, J., promptly de- 
nied such loose construction of section 11, and held that that 
section defined the jurisdiction of Circuit Courts; and that 
although Congress was competent to delegate original jurisdic- 
tion over cases arising under the laws of the United States (of 
which description was the case at bar), yet Congress had not 
in fact delegated it; but had been content, by section 25 of 
the judiciary act, to delegate an appellate jurisdiction to the Su- 
preme Court over such cases from State courts; and that the 


1 McIntire v. Wood, 7 Cranch, 504. 
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power of Circuit Courts under section 14 to issue mandamus, 
**is confined exclusively to those cases in which it may be 
necessary to the exercise of their jurisdiction.’’! 

Though this case is very brief, covering only two pages, it is 
on this that all subsequent ones are founded. The point really 
decided is clear. It is this: Cases arising under the laws of the 
United States are not per se included in section eleven of the 
judiciary act. And the decision is thus restated by the same 
judge in McClung v. Silliman.? But the later cases usually 
seize on the passage quoted and misunderstand it in a way here- 
after to be described,* and regard the case as denying the power 
of Circuit Courts ever to allow proceedings to be begun by man- 
damus. And this misunderstanding both of the point decided 
and of the quoted passage, has been another prolific source of 
confusion. 

Failing to get a mandamus from the Circuit Court, the same 
parties in 1817 sought one in a very circuitous way in the Su- 
preme Court. A mandamus having been denied them in a State 
court, they sought one in the United States Supreme Court 
‘‘under the equity’’ of section 25 of the judiciary act, 
which gives appellate powers over cases in a State court where 
the validity of an authority under the United States is denied. 
But the court refused the writ. It had been already decided that 
the criterion of appellate jurisdiction is that it corrects an erro- 


1 So, also, in 1809, Marshall, C. J., 


had decided that the fact that a bank is 
organized under a law of the United 
States does not give the Circuit Court 
jurisdiction. Bank of U.S. v. Deveaux, 
5 Cranch, 61. So the early patent acts of 
1793 and 1800 gave actions on the case in 
the Circuit Courts; but this grant did 
not give jurisdiction in equity; hence it 
was denied. Livingston v. Van Ingen, 1 
Paine, 45 (1811). The early copyright 
acts contained no grant of jurisdiction. 
It is said by Kent, C.J., in s.c.9 Johns, 
at 587, in 1812, that an injunction had 
been granted in 1796 by a ‘Federal 
court ” in Morse v. Reid. This case is 


not reported. And the principle is very 
doubtful. But in 1819 (ch. 19), jurisdic- 
tion in law and equity in patents and 
copyrights was expressly given to the 
Circuit Courts. And, generally, special 
acts have been passed to give jurisdiction 
to the Circuit Court over causes growing 
out of Federal statutes. Many of these 
are collected in Rev. Stats., sect. 629, 
clauses 4-18 inc, But since the act of 
1875, ch. 187, these special acts are su- 
perfluous. See infra, p. 541, n. 3. 

2 Infra, p. 527. 

5 Infra, p. 536, in discussing Riggs v. 
Johnson County. 

* McClung v. Silliman, 2 Wheat. 369. 
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neous act or omission of an inferior court. To issue a man- 
damus against the register could be in no sense an exercise of 
appellate powers. 

Nothing daunted, however, the same parties, having induced a 
State court to assume jurisdiction, but unluckily being denied the 
writ by that court on the merits, sought in 1821! to induce the 
United States Supreme Court by a writ of error, to review the de- 
cision on the merits, without touching the question of the State 
court’s jurisdiction. But the Supreme Court, again by Johnson, 
J., declined to overlook the question, and decided that the State 
court had no jurisdiction to issue the writ against a Federal office- 
holder as such. Two reasons were given: (1) That a Federal 
officer or agent ** cun only be controlled by the power that created 
him,’’ ¢.e., not by the State power; (2) that as Marbury v. 
Madison and McIntire v. Wood decided against the power of 
Federal courts to control ministerial officers of the Federal gov- 
ernment, ‘* the inference clearly is that all violations of private 
right resulting from the acts of such officers should be the sub- 
ject of actions for damages, or to recover the specific property 
(according to circumstances ), in courts of competent jurisdiction ; 
that is, that parties should be referred to the ordinary mode of 
obtaining justice, instead of resorting to the extraordinary and 
unprecedented mode of trying such questions on a motion for a 
mandamus.”’? That consequently the State court could not here 
grant the writ. 

The judge uttered also some dicta an McIntire v. Wood. 
Of this case he observed that it was now contended that the dif- 
ficulty there was that it did not appear that the parties were citi- 
zens of different States; but, he said, the judgment in that case 
went on a wholly different ground; for the court there, admit- 
ting for the sake of argument that power to issue mandamus was 
incident to the judicial power of the United States granted by the 
constitution, decided that Congress had not delegated the whole 
judicial power, and that under section 11, giving Circuit Courts 
their original jurisdiction, cases arising under the laws of the 


1 McClung v. Silliman, 6 Wheat. 598, 2 p. 605. 
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United States are! not per se comprised; jurisdiction in such cases 
being reserved by section 25 to the Supreme Court in its appel- 
late power over the decisions of the State tribunals. That no 
just inference could be drawn from that decision to warrant man- 
damus in a case within section 11; that the judgment there was 
that the ** Cireuit Court did not possess the power to issue the 
mandamus moved for; ’’ and that ‘* the fourteenth section of the 
act under consideration could only have been intended to vest the 
power now contended for, in cases where the jurisdiction already 
exists, and not where it is to be courted or acquired by means 
of the writ proposed to be sued out.’’ ? 

The statement of the reason of the decision of McIntire v. 
Wood is exact; but the conclusion drawn from it and stated in 
the concluding passage above quoted, is a simple non sequitur. 
McClung v. Silliman, in 1821, is noticeable as introducing a new 
reason for denying mandamus: that it is an extraordinary and 
unprecedented mode of trying questions, and that actions for 
damages or for possession must suffice. But in 1821 mandamus 
was not at all extraordinary, much less unprecedented. On the 
contrary it was, as we have seen, a perfectly well established 
remedy both in England and in every State in the Union. And 
the very origin of the use of the writ as a remedy lay in the fact 
that actions for damages or for possession were not adequate 
to all emergencies. Yet Johnson, J., suggests this reason as 
explaining not only why State courts, but also why Federal 
courts, could not grant the writ against Federal officers. This 
‘‘extraordinary ’’ and ‘* unprecedented’’ argument has never 
since been advanced. 

This case, when it was before the Supreme Court in 1821, pre- 
sented the question of the jurisdiction in mandamus, not of any 
Federal court, but of a State court. It might, undoubtedly, have 
been sufficient simply to deny that Federal officers were amenable 
in their official capacity to the State courts. But the court rested 
their decision in part on the other reason, which has never since 


1 Johnson, J., virtually admits that in 
Ex parte Gilchrist (supra) and in his let- 
ter (supra) about that case, he had erred. 


2 p. 601. 
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been advanced. Nevertheless, even Taney, C. J.,' mistakes the 
case for a decision on the power of Circuit Courts. Indeed, it is 
quite remarkable how often this mistake is made.? Of course, it 
decides nothing of the kind, the remarks on Federal courts being 
mere dicta.* The justification for noticing the case here at all, 
is the importance of showing the misapprehension that has pre- 
vailed about it. 

(b.) In the Circuit Court of the District of Columbia. —In 
1838 came Kendall v. U.S. This case arose in the District 
of Columbia, and we may here, with only a slight departure 
from chronological order, consider the peculiar jurisdiction of 
that Circuit Court. Mandamus was brought in the Circuit Court 
for the District of Columbia against the postmaster-general to 
compel him to credit the relator on the books of the post-office 
with the amount of an award. As to jurisdiction the majority of 
the court, by Thompson, J., begin by a careful examination of 
McIntire v. Wood,’ and McClung v. Silliman,® and approve of 
the first as deciding that cases arising under the laws of the 
United States are not per se given to the original jurisdiction of 
circuit courts by section 11 of the judiciary act, and approve of 
the second as denying that Federal officers are amenable officially 
to the State courts. But, they proceed, the jurisdiction of the 
Circuit Court of the District of Columbia, unlike that of other 
Circuit Courts, is not derived from the judiciary act, but from 
the act of February 27, 1801. Section 1 declares that the laws 
of Maryland, as they now exist, shall continue in force in that 
part of the district ceded by Maryland. It was there that the 
Circuit Court sat when the mandamus was granted. It is ad- 
mitted ‘* that at the date of this act the common law of England 
was in force in Maryland, * * * and thatthe power (in the 
highest court of original jurisdiction) to issue mandamus in a 
proper case is a branch of. the common law can not be doubted, 
and has been fully recognized as in practical operation in that 


1 In Kendall v. U. S., 12 Pet. at 627, 3 The dictum commonly quoted is the 
dissenting. one quoted above from p. 601. 

2 See a late instance in U. S. v. * 12 Pet. 524. 
Schurz, 102 U. S. at 386 and 393. 5 Supra, 
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State.’’! Hence, power to issue the writ may be derived from 
this section 1. And, further, section 3 declares that the Circuit 
Court of the District of Columbia * shall have all the powers by 
law vested in the Circuit Courts and in the judges of the Circuit 
Courts of the United States.’’ When this act was passed, Feb- 
ruary 27, 1801, the Circuit Courts of the United States had 
ceased to derive their jurisdiction from section 11 of the judiciary 
act. That section had been repealed by the act of February 13, 
1801, which prescribed afresh the jurisdiction of Circuit Courts. 
True, the act of February 13, 1801, was repealed fifteen months 
later, and the eleventh section of the judiciary act was revived; 
but the jurisdiction of the Circuit Court of this District being 
granted by reference to the act of February 13, 1801, that act, 
though repealed as to other courts, still governs this jurisdiction. 
That act, by section 11, extended the jurisdiction of Circuit Courts 
to ‘all cases in law and equity arising under the laws of the 
United States,”’ etc., and thus ‘* supplied what was said by this 
court in the cases of McIntire v. Wood, and McClung v. 
Silliman, to be wanting.’’? Hence section 3 of the act of Feb- 
ruary 27, 1801, also gives jurisdiction. Lastly, so does section 
5; for it declares ** that the said court shall have cognizance of 
all cases in law and equity between parties, both or either of 
which shall be resident, or be found within the District.’’ 

Taney, C. J., Barbour and Catron, JJ., dissented on the true 
construction of all these sections. But the decision has never 
been questioned ; and it is, we shall see, law to-day. In its rea- 
soning it is a direct authority for the view which the present ar- 
ticle seeks to establish. 

In 1845 the relator in this case brought an action in the same 
court against the postmaster-general for damages for not enter- 
ing the credit. But the Supreme Court, by Taney, C. J., held 
that having once got judgment in mandamus, a second suit for the 
same cause of action would not lie. He said: ‘* Man- 
damus * * * originally was not regarded as an action by the 
party, but as a prerogative writ, commanding the execution of an 
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act where otherwise justice would be obstructed, and issuing only 
in cases relating to the publicand the government. * * * It 
is now regarded as an action by the party on whose relation it 

So it was decided that in Federal courts mandamus is simply an 
action.? 

The Cireuit Court of the District of Columbia is now super- 
seded by the Supreme Court of the District; but Kendall v. 
United States,’ is still followed.* In this case, the court by 
Miller, J., after affirming Kendall v. United States, declare 
further,® that ‘* this question would seem to be set at rest by the 
act of 1877, * * * enacting that, ‘said courts shall have 
cognizance * * * of allcases in law and equity between par- 
ties both or either of which shall be resident or be found within 
said district ; and also of all actions or suits of civil a nature at 
common law or in equity, in which the United States shall be 
plaintiffs or complainants.’ ’’ ® 

Clearly this proceeds on the theory that mandamus is no longer 
a prerogative jurisdiction requiring specific delegation ; and this 
case, no less than the last, decides that in modern times man- 
damus is simply an action. 

Thus, in the District of Columbia, it is well settled that when- 
ever jurisdiction over the parties or the subject-matter exists, 
the Supreme Court of the district, as the successor of the Circuit 
Court, may grant the writ. In all of these decisions for the Dis- 
trict the reasoning is exactly parallel with that of the law gov- 
erning mandamus in the original jurisdiction of the United States 
Supreme Court, and with the modern law in England and the 
several States. It completely disposes of Rodney’s argument, 
which is founded on the theory that the writ still constitutes a 
distinct species of jurisdiction. And all of these lines of 
authorities support the view for which the present writer 
contends. 


1 p. 100. * United States v. Schurz, 102 U. S. 
2 And see Kentucky v. Dennison 878. 

(supra), accord, 5 p. 394. 
8 Supra. ® 19 Stats. 253. 
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(c.) In Ordinary Circuit Courts (concluded). — To resume 
the cases in the Circuit Courts other than that for the District of 
Columbia,— in 1860 comes Commissioners of Knox County v. As- 
pinwall.’ A citizen of one State had sued a county of another 
State in a Federal Circuit Court? in assumpsit for interest on the 
bonds of that county and had recovered judgment. He now 
moved the Circuit Court for mandamus to the County Commis- 
sioners to compel them to levy a tax for the payment of the in- 
terest in pursuance of the act under which the bonds were issued. 
In the Supreme Court it was argued for the commissioners that 
section 14 of the judiciary act, did not authorize this use of the 
writ ; because, as the action of assumpsit was ended, the ‘* exercise 
of jurisdiction ’’ mentioned in section 14, was all finished before 


the writ was invoked. But the court, ignoring the argument, . 


held unanimously, by Grier, J., that, as the Circuit Court had 
jurisdiction over controversies between citizens of different States, 
as section 14 gives power to issue all writs necessary for the 
exercise of jurisdiction, and as mandamus is here necessary for 
its efficacious exercise, the writ should issue. 

The course taken, first getting judgment in assumpsit, then 
asking for mandamus to the county commissioners to levy the 
tax, seems to show that counsel believed that, though the parties 
were citizens of different States, the Circuit Court would not 
entertain mandamus in the first instance. They labored, it 
seems, under the old misunderstanding of McIntire v. Wood. 
Otherwise, why not bring mandamus in the first instance? The 
citizenship of the parties gave jurisdiction. If, as so often main- 
tained, the writ in Federal courts constituted a distinct species of 
jurisdiction, the Circuit Courts had no authority to use it for any 
purpose. If it be there regarded as an ordinary action, as was 
decided in Kentucky v. Dennison,’ and Kendall v. Stokes,* which 
have never been questioned, ample statutory authority, if indeed 
such authority be requisite, exists. But if jurisdiction is made 
to rest on section 14, and if it be held under section 14, that 
a prior judgment is necessary to authorize mandamus, that 


1 24 How. 376. 
2 See 21 How. 539. 
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writ must then be regarded simply as a writ of execution. There 
is no alternative. In the present case the court were not called 
on to decide whether a prior judgment was essential to authorize 
mandamus. They decided only that when a judgment had been 
recovered, mandamus might be used to execute it. But Grier, 
J.,! says: ‘* A court of equity is sometimes resorted to as 
ancillary to a court of law, in obtaining satisfaction of its judg- 
ments. But no court, having proper jurisdiction and process to 
compel the satisfaction of its own judgments, can be justified in 
turning its suitors over to another tribunal to obtain justice.’’ 

Two years later, in 1862, the suggestion contained in these 
somewhat significant words was taken up by a district judge, 
(Giles), who, relying mainly on this case and on the dictum? 
in McClung v. Silliman, declared that section 14, gives powe1 
to issue the writ ‘only in aid of a judgment of the Circuit 
Court.’’* But it was not until 1867, in Riggs v. Johnson County,‘ 
that the Supreme Court was asked to carry out the suggestion to 
its logical conclusion. The importance of this case merits a 
somewhat full statement of its reasoning. 

The Supreme Court of Iowa had decided that certain Iowa 
statutes authorized counties to issue bonds in aid of railway 
construction. Thereupon Johnson County, in Iowa, issued such 
bonds. The same court afterwards reversed its decision; but 
the Federal Supreme Court, in Gelpcke v. Dubuque,® had de- 
clined to follow the State court as to the validity of bonds issued 
before the reversal of the first opinion. In these circumstances 
a bondholder, as in Knox County v. Aspinwall, brought an 
action of contract in a Federal Circuit Court against the county 
and recovered judgment ; but, as the laws of Iowa exempt public 
and private property from levy to pay debts of civil corporations, 
execution was returned nulla bona. Hereupon the taxpayers of 
Johnson County, sought in the State court and obtained an 
injunction against the county supervisors, enjoining them from 
levying a tax to pay the bonds or the interest, on the ground 


1 p, 885, * 6 Wall, 166. 
2 Supra. 5 1 Wall. 175. 
5 City of Wheeling v. The Mayor, etc., 
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that the issue of the bonds had been declared unlawful by the 
State Supreme Court. After the injunction had issued, the bond 
holders, having recovered judgment in the action of contract, 
prayed the United States Circuit Court for mandamus to compel 
the supervisors to levy a tax sufficient to pay the judgment 
and the principal and interest falling due each year, ‘* and to 
continue the same from year to year until the bonds and cou- 
pons * * * are fully paid.’? The supervisors, in their 
return to the writ, set up the prior injunction granted by the 
State court. The bondholders demurred, for this, among other 
reasons: that ‘* after the judgment was rendered in the Circuit 
Court, the State court had no jurisdiction, power, or authority 
to prevent the relator from using the process of the Circuit 
Court by writ of mandamus to collect his judgment.’’ 

Now section 2 of the process act of September 29, 1789, de- 
clares that ‘* the forms of writs and executions * * * and 
modes of process * * * in suits at common law shall be the 
same in each State respectively as are new used or allowed in the 
Supreme Courts of the same.’’ 

And section 3 of, the process act of May 19, 1828, enacts: 
‘© That writs of execution and other final process issued on judg- 
ments rendered in any of the courts of the United States, and 
the proceedings thereupon shall be the same * * * in each 
State respectively as are now used in the courts of such State.’’ 

These enactments were made applicable to Iowa by the acts of 
August 1, 1842,’ and of March 3, 1845.? 

The Revised Statutes of Iowa (1860) * governing mandamus, 
define it like the common-law writers, direct that the pleadings 
and other proceedings shall be like those in an ordinary action 
for the recovery of damages, and speak of it as the ‘ action of 
mandamus.”’ 

The Supreme Court, by Clifford, J., held that if the mandamus, 
after judgment in the action on the bond has been recovered, is 
not a new suit, the injunction in the State court is no bar, 
because a State court can not interfere with the proceedings in a 


1 Ch. 109. 5 Ch. 153, sects. 3761, 8762, 3766; and 
2 Ch. 76. ch. 156, sect. 4181. 
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suit properly before a Federal court; that mandamus is not a 
new suit, because in Federal courts it is never a prerogative writ, 
citing Kentucky v. Dennison! (an extraordinary reason ), and be- 
cause the Circuit Courts, except in the District of Columbia, can 
issue the writ only in cases where the jurisdiction already exists, 
not where it is to be acquired by means of the writ ; citing only 
Kendall v. United States, MéeClung v. Silliman, and McIntire v. 
Wood.?, Mandamus, in Circuit Court, says Clifford, J., is a 
‘* proceeding ancilliary to the judgment which gives the jurisdic- 
tion, and when issued becomes a substitute for the ordinary pro- 
cess of execution to enforce payment of the same, as provided in 
the contract.’’* When thus employed to exercise jurisdiction 
it is a proceeding on final judgment within the process act of 
May 19, 1828.4 

Miller, J. (with whom Chase, C. J., concurred ‘‘ mainly in 
the views and wholly in the conclusions,’’ and Grier, J.) deliv- 
ered a dissenting opinion. Concerning jurisdiction, he declared, 


among other things, — we are met with the judicial subtlety that 
here mandamus is not a new proceeding, but only a sort of exe- 


cution. Yet the case over which the Circuit Court first got juris- 
diction was an action of assumpsit by a bondholder against the 
county. The case over which the State court exercised jurisdic- 
tion was a bill in equity brought by the taxpayers of the 
county against the board of supervisors of the county. In these 
two cases the ® parties and the subject-matter were diverse. The 
Federal court did not first get jurisdiction over the suit in the 
State court. And under the laws of Iowa, mandamus is a sep- 
arate action, not a mere ancilliary writ.6 And the purpose of 
the mandamus here is to levy a tax, which is not within the scope 
of assumpsit ; and the prayer is in effect for specific performance 
of the contract, and the majority of the court actually grant the 
writ on this ground to enforce payment of the execution ‘as 
provided in the contract.’’ The obligation of the supervisors to 


1 Supra. 

2 All supra. 

3 pp. 197, 198. 

4 p. 192. 

5 And following Riggs v. Johnson the 
court was driven to hold that though the 
parties to the mandamus are neither of- 


ficers nor representatives of the corpora- 


tion recovered against, the mandamus is 
merely “ ancillary” to the judgment, not 
a new suit! Labette, etc., v. Moulton, 
112 U. S. 217 (1884). 

® See stat., supra. 
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levy a tax is as perfect in regard to bonds on which judgment 
has not been recovered as in regard to those on which it has; 
and this duty can be enforced by mandamus as well in the one 
case as in the other. Hence, mandamus can not be incident to 
the judgment. 

The opinion of Clifford, J., for the majority of the court, con- 
tains a new and extraordinary doctrine. Theretofore, it had been 
contended that mandamus was a high prerogative writ, beyond the 
scope of the powers of Circuit Courts ; now, it was actually de- 
cided that mandamus in Federal courts was nothing but process — 
i mere writ of execution. It was suddenly, not even an ordinary 
action ; it was process, — a view absolutely without precedent in 
England or America, — surely a curious somersault of opinion. 

This remarkable decision appears to grow out of the old mis- 
take about McIntire v. Wood. A decision that mandamus 
could not be used where the Circuit Court had no jurisdiction over 
either the subject-matter or the parties was misunderstood as 
deciding that the Circuit Court in its original jurisdiction had 
power to use the writ only ‘* in cases where the jurisdiction al- 
ready exists, and not where it is to be acquired by means of the 
writ.’”’! Now, this expression, which echoes the phrase in Mc. 
Intire v. Wood,? contains a fatal ambiguity. In one sense, 
jurisdiction over a case exists before any step is taken; if the 
court has power to hear and decide it. In another sense, even if 
the court has power to hear and decide, jurisdiction does not exist 
till process issues. In the first sense it is not the issue of process, 
but section 11 of the judiciary act that gives jurisdiction. Ob- 
viously the first sense is the one in which the similar phrase in 
Melntire v. Wood was used; and clearly it is the right sense. 
Yet Clifford, J., adopts the second. 

The decision here that mandamus is not a new action, but only 
process in an action of assumpsit, goes beyond Knox County v. 
Aspinwall,’ but it goes in the direction there indicated. This 
sudden transformation of the action of mandamus into a writ of 
execution, although simply grotesque, is not very hard to explain. 
The necessity for mandamus was plainly felt; but the courts. 
seem to have labored under a confused and vague impression that 
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either from Marbury v. Madison, or McIntire v. Wood, or 
McClung v. Silliman, or from two of them, or from all of them, 
it necessarily resulted that the Circuit Courts could never grant 
the writ in the first instance, but only ‘in aid of an existing 
jurisdiction,’’ which they understood to mean, when the parties 
were actually in court. So great was the practical need for man- 
damus that the court was little troubled by the objections that 
the whole operation of the writ differed fundamentally from that 
of a writ of execution ; and that there was not a single precedent 
for making it dependent on the recovery of a judgment. Neces- 
sity is not punctilious ; and thus some of the valuable properties 
of the remedy were retained in Federal courts. But the cum- 
berous and vexatious condition declared obiter, by the court, 
that the writ could never be brought in the first instance, but 
must be founded on a judgment, would, if confirmed by direct 
decision, render the remedy very much less available. 

In 1871, for the first time, a direct decision came.’ In Riggs 
v. Johnson County, the use there made of the writ was founded 
both on section 14 of the judiciary act and on section 3 of 
the process act of May 19, 1828, concerning final process. 
Bath County v. Amy was also an attempt to enforce the pay- 
ment of county bonds. The process act of May 19, 1828, enacts 
that ** the forms and modes of proceeding in suits in the courts 
of the United States admitted into the Union since September 29, 
1789, in those of common law shall be the same in each of the 
said States respectively as are now used in the highest court of 
original and general jurisdiction of the same.’’ This applies to 
Kentucky, which was admitted in 1792. By Kentucky law it is 
not necessary to obtain a judgment before applying for man- 
damus; one may proceed for the writ in the first instance. A 
citizen of New York, being a holder of bonds, issued by Bath 
County, Kentucky, petitioned the Circuit Court for Kentucky 
for a writ of mandamus to compel the county officers to levy a 
tax to pay his coupons. The writ was awarded. But the 
Supreme Court by Strong, J., reversed the decision. They held 
that, although section 11 of the judiciary act gave the Circuit 
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Jourt cognizance of ‘all suits of a civil nature at common law, 
between a citizen of the State in which suit was brought and a 
citizen of another State, and although in some senses mandamus 
may be called a suit at law, yet ‘‘ at the time when the judiciary 
act was passed it was a high prerogative writ,’ and therefore 
section 11 did not authorize it; that section 14 does not give 
power to use the writ except when necessary to the exercise of 
jurisdiction, that is when * ancillary to a jurisdiction already ac- 
quired ;’’' and that although the law of Kentucky may allow man- 
damus in such cases, the process acts merely regulate proceedings, 
and do not confer jurisdiction on the Circuit Courts. In conclu- 
sion they held that, as the claim for payment had not been brought 
to judgment or even put in suit, **the application for a man- 
damus was an original proceeding neither necessary nor ancillary 
to any jurisdiction which the court then had.”’ 

Here was the first square decision that a judgment, or at least 
a putting in suit, was absolutely necessary to found jurisdiction. 
The later cases,’ insist obiter on a judgment. The decision that 
mandamus is a prerogative writ is against the cases concerning 
the original jurisdiction of the Supreme Court, against the cases 
in the original jurisdiction of the Circuit Court of the District of 
Columbia, against the weight of authority in the State courts. 

In the reasoning of the decision concerning section 14 of the 
judiciary act, there lurks in the words ‘‘ a jurisdiction already 
acquired’’ the same ambiguity as in the words ‘* where the 
jurisdiction already exists,’’ used in the preceding case. And 
in the adoption by the court of the wrong sense appears the 
same misunderstanding of the similar phrase in McIntire v. 
Wood. The decisions there and in McClung v. Silliman are also 
misunderstood. 

The reasoning on the process acts isa little peculiar. It is 
said they do not authorize mandamus, because they do not give 
jurisdiction. Here again is the assumption that mandamus 
is still prerogative and constitutes a distinct species of jurisdic- 
tion. Yet, the inevitable inference from this case, and the point 


1 Citing McIntire v. Wood, McClung 2 Inf. p. 540. 
v. Silliman, Kendall ». United States, 
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decided in the preceding case, was that the parts of the process 
acts relating to final process, as also section 14 of the judi- 
ciary act, do authorize the use of the writ as a writ of exe- 
cution. If so, the writ must have a double nature; being some 
times a high prerogative power, some times not even an ordinary 
action,— merely process. But there is absolutely not a particle 
of authority for such a distinction. 

In these cases there are the same errors; a failure to see what 
was in fact decided in McIntire v. Wood; a use of a phrase like 
‘¢a jurisdiction already existing,’’ or equivalent words, in the 
wrong sense; and underlying these and perhaps producing them, 
a tenacious holding to the original nature of the writ as a pre- 
rogative jurisdiction, in spite of the lines of authority in the 
original jurisdiction of the Supreme Court, and of the Circuit 
Court of the District, and in spite of the whole drift of the law 
in the several States and in modern England. 

It will have been observed that down to Riggs v. Johnson 
County, the right to use the writ had not been rested on 
the process acts. Since then the parts of those acts which 
have been cited have been the clauses governing final process. 
But as the writ is no longer a species of prerogative jurisdic- 
tion, but an ordinary action, it is clearly within the clauses 
which govern the forms of action. So that to-day it seems 
that on principle in each State where the remedy of mandamus 
is used, there also the Circuit Courts under their authority to use 
the forms of action in use in the State, may grant the writ. 

A case decided in 1880,— Hartman v. Greenhow,! — is worth 

apassing notice. The plaintiff brought mandamus in a Virginia 
court to compel the State treasurer to accept in full for taxes cer. 
tain coupons issued by the State undera State law which made them 
so receivable. The State court denied the writ on the merits ; 
and the plaintiff took the case to the United States Supreme Court 
on the ground that the decision impaired the obligation of the 
State’s contract. This was the only ‘+ Federal question ’’ pre- 
sented. The court on this point reversed the decision. Field, 
J., for the court, however, observed, inter alia, that mandamus 
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is no longer a prerogative writ ; and he cited Kendall v. Stokes,! 
a case relating to the original jurisdiction of United States Cir- 
cuit Courts, and Kentucky v. Dennison,’ a case relating to the 
original jurisdiction of the United States Supreme Court. But 
if any question of jurisdiction in mandamus was raised, the ques- 
tion was as to the jurisdiction of the State court to use the writ, 
a question to be decided by an examination of State cases and 
statutes. Perhaps the judge cited these cases merely as illus- 
trations of the modern rule generally, without reference to 
particular jurisdiction. But in view of the confusion which 
surrounds this question of jurisdiction, this mode of citation is 
dangerously loose, and tends to obscure the precise question pre- 
sented. 

Since Bath County v. Amy the holders of defaulted bonds have 
been put to the necessity of first recovering a judgment in con- 
tract in order to geta writ of mandamus. In County of Greene 
v. Daniel,® the necessity of the judgment was again declared, 
relying solely on Bath County v. Amy,‘ and on Graham v. Nor- 
ton,® a case relating to District Courts; but without giving new 
reasons. And Davenport v. Dodge County,® to the same effect, 
relies solely on the preceding case and the cases there relied on. 

In these cases no notice was taken of a new and important act 
of Congress. In 1875 was passed an act to determine the jurisdic- 
tion of Cireuit Courts, superseding section 11 of the judiciary act. 
It is the act of March 3, 1875. Chapter 137, section 1, declares: 
** That the Circuit Courts of the United States shall have original 
cognizance, concurrent with the courts of the several States, of 
all suits of a civil nature at common law or in equity, where the 
matter in dispute exceeds, exclusive of costs, the sum or value of 
five hundred dollars, and arising under the Constitution or laws 
of the United States, or treaties made, or which shall be made, 
under their authority, or in which the United States are plain- 
tiffs or petitioners, or in which there shall be a controversy 
between citizens of different States, or a controversy between 
citizens of the same State, claiming lands under grants of differ- 

1 Supra, * Supra. 
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ent States, or a controversy between citizens of a State and for- 
eign States, citizens or subjects.”’ 

As material to the present discussion’ it suffices to call attention 
to the clause which now for the second time expressly gives 
original jurisdiction to the Circuit Courts over cases arising 
under the constitution, laws and treaties of the United States. 
This had been given by section 11 of the act of February 13, 
1801, but was repealed fifteen months later.? This clause *® 
supplies the defect in section 11 of the judiciary act on ac- 
count of which, we have seen, the court in McIntire v. Wood 
refused to take jurisdiction and issue a writ of mandamus. How 
persistently that case has been misunderstood has been suffix 
ciently dwelt on; but since 1875 the reason for deciding the 
point which was in fact there decided has been removed. 

And in 1876 in the Circuit Court,* another Johnson, J., held 
that this clause of the act of 1875 gave the jurisdiction that, 
under the judiciary act, the former Johnson, J., had denied. 

In 1880, however, in American Union Telegraph Company v. 
Bell Telephone Company,’ by different reasoning, a different 
conclusion was reached. That was a motion in the Circuit Court 
to discharge an order to show cause why mandamus should not 
issue. On what ground jurisdiction over the parties or the 
cause was based does not appear. It was contended against the 
motion that the clause in the act of 1875, giving jurisdiction 
over ‘all suits of a civil nature at common law or in equity,’ 
had the effect of enlarging the ¢ourt’s jurisdiction as to subject- 


1 Though not relevant, it is worth no- preme Court; (2) cases of admiralty and 


tice that these provisions of this section 
of the act of March 3, 1875, as far as they 
exceed the provisions of section 11 of the 
judiciary act, are expressed in the lan- 
guage used in U.S. Const., Art. IIL, sect. 
2, sub-sect. 1, and amount to a delega- 
tion to the Circuit Courts in their origina) 
jurisdiction of the whole judicial power 
of the United States (in their original 
jurisdiction) except jurisdiction over (1) 
cases affecting ambassadors, and contro- 
versies between two or more States, 
which are reserved by the Constitution 
to the original jurisdiction of the Su- 


maritime jurisdiction, which are not 
affected by this section of the act of 
1875; (8) cases in which the United 

States are defendants, thus adopting the 

effect of judicial decision; (4) cases be- 

tween a State and foreign States. This 

last is a significant omission. 

2 Supra, p. 530. 

5 In effect, though not in terms, this 
supersedes Rev. Stat., 619, clauses 4-18, 
ef. supra, p. 526, n. 1. 

* Miller v. Mayor, etc., of New York, 
13 Blatchf. 469. 
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matter and forms or modes of proceeding. But Treat (district 
judge), held that this clause of the new act was identical with 
the language of section 11 of the judiciary act; and he added 
that, under sections 11 and 14, the Supreme Court had always held 
that jurisdiction to issue mandamus did not exist; and that 
under the new act Circuit Courts had no other jurisdiction in 
mandamus than theretofore existed. 

The report of this case isextremely imperfect. There is noth- 
ing averred to show jurisdiction. Neither the argument against 
the motion nor the opinion was based on the new clause in the 
statute ; and both tacitly assume the same old erroneous view of 
the earlier cases. The opinion is that of a district judge. In 
view of all these facts, the case has little weight. 

In 1882, came the cases Louisiana v. Jumel, and Elliott v. 
Wiltz.’ Opinions of the jurisdiction of Circuit Courts in man- 
damus were expressed both by Waite, C. J., for the majority, 
and by Harlan, J., dissenting ; but the decision of these impor- 
tant cases was pluced on a different ground. 

The first case was a writ of injunction; the second was a writ 
of mandumus, originally brought in a Louisiana court, but 
removed into the Federal Circuit Court. The two cases were con- 
sidered together. As to whether in a removed case the Louis- 
iana law or the Federal law must govern, or whether the 
Federal law must not follow the State law, neither Waite, 
C. J., nor Harlan, J., commits himself. Waite, C. J.,? denies 
jurisdiction, on the ground that the Circuit Court ‘ can ordinarily 
grant a writ of mandamus only in aid of some existing juris- 
diction ’’ —the old phrase again — citing only Bath County v. 
Amy,*® and Davenport v. County of Dodge.* He added that 
no Louisiana case had been adduced that allows the writ in such 
case; and denies that the power of the Circuit Court was en- 
larged by the act of March 3, 1875. 

But Harlan, J. (dissenting), declares® that Bath County v. 
Amy, and Davenport v. County of Dodge, were based on Mc- 


1 107 U.S. 711. * Supra. 
2 p. 727. 5 pp. 761 et seg. 
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Intire v. Wood and McClung v. Silliman. He then shows that 
the ground of decision in McIntire v. Wood was that original 
jurisdiction over cases arising under the laws of the United States 
had not been delegated to the Circuit Courts, and adds: «* Now 
it is apparent that the act of March 3, 1875, supplies what in Mc- 
Intire v. Wood and McClung v. Silliman was said to be wanting.”’ 
He declares that if Louisiana law be decisive, an examination of 
it shows that the writ should be awarded. 

It will be seen that Mr. Justice Harian’s reasoning is pre- 
cisely that of Kendall v. United States,’ for the clause in the act 
of 1875 is precisely the clause in the act of February 13, 1801, 
which, in Kendall v. United States, received this interpretation. 
In short the opinion of Harlan, J., following that case, is further 
authority for the view now contended for. 

Yet in 1884 the court* without discussion still assumes the 
necessity of a judgment.‘ 

We may now sum up the result of our inquiry into the power 
of the Circuit Courts, in their original jurisdiction, to grant the 
writ of mandamus. The original jurisdiction of these courts was 
defined at first by section 11 of the judiciary act, but now by 
section 1 of the act of March 3, 1875.5 Section 14 of the judi- 
ciary act gave these courts, as well as the Supreme and District 
Courts, power to use all writs necessary to the exercise of their 
jurisdiction and agreeable to the principles and usages of law; 
and the process acts declared that the forms of action should be 
those used in the highest court of the State where the Circuit 
Court sits. It is well settled by Kendall v. Stokes and Kentucky 
v. Dennison, and recently approved oditer in Hartman v. Green- 
how, and never questioned, that the writ is no longer a preroga- 
tive writ, but is now an ordinary action. Therefore whenever 
section 11 of the judiciary act, or now section 1 of the act of 
March 3, 1875, gives jurisdiction over the parties or the subject- 
matter, either section 14 of the judiciary act, or the process acts 


1 Ch. 137. * Citing only Davenport v. Dodge 
2 Supra, p. 530. County. 
5 U.S. v. Dodge County, 110 U.S. 5 Ch. 187. 

156. 
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governing forms of action should suftlice to authorize the use of the 
writ. To deny this is to deny the principle of several whole 
lines of cases, It is to deny the reasoning on which is founded 
the well settled rule that in cases affecting an ambassador and 
cases to which a State is a party the Supreme Court may grant 
the writ. It is to deny the reasoning of the unshaken cases in 
the District of Columbia that the writ may issue. It is to deny 
the nature of the writ in modern times in the several States. 
And the cases which do deny the power of the Circuit Court to 
begin proceedings by the writ, as far as they are not founded on 
the now exploded view that the writ is still prerogative, are 
founded simply on a misunderstanding of Marbury v. Madison, 
McIntire ». Wood, and McClung v. Silliman — and especially of 
the second, which cases decide nothing of the kind. Hence the 
cases which deny the jurisdiction can not avail to withstand the 
united force of the foregoing lines of authorities. They have, 
on the other hand, brought about the extraordinary decision of 
Riggs County v. Johnson in 1867 (for which a foundation had 
been laid in 1860 in Knox County v. Aspinwall), that mandamus 
might be used as a mere writ of execution, and then was not 
even an action. And it was not till 1871' that the writ was 
in fact denied in a proper case. Lastly, the new clause in the 
act of 1875 removes the ratio decidendi, from the point really 
decided in McIntire v. Wood. 

It is not uninteresting to note at the end of our inquiry in this 
branch of the subject that, following the reasoning of the cases 
concerning the original jurisdiction of the Supreme Court, there 
can be little doubt that even if section 14 of the judiciary act 
and the process acts had never been enacted, the Circuit Courts 
could nevertheless have granted the writ. 

(2.) In their Appellate Jurisdiction. — In their appellate juris- 
diction the Circuit Courts under section 14 of the judiciary act, 


grant the writ for the same purposes that the Supreme Court 
grants it.? 


1 Bath County v. Amy. Pet. at 622 (semble); Ex parte Hoyt, 13 
2 Smith v. Jackson, 1 Paine C. C. Pet. 290. And vide supra, p. 518. 
453 (1825); Kendall v. United States, 12 
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Ill. In tHe Unirep Srates Distrricr Courts. 


As section 14 of the judiciary act applies also to District 
Courts, the cases on the powers of Circuit Courts under this sec- 
tion are in point. There is little direct authority. In 1872 
Graham v. Norton,! noticeable for its confused treatment of the 
question and conspicuous for an extraordinary dictum, was decided. 
There the District Court, sitting as a court of bankruptcy, had 
granted, on the petition of an assignee, a mandamus ordering a 
State officer to issue a certain certificate due to the bankrupts by 
virtue of the State laws. The Circuit Court affirmed the decis- 
ion. But the Supreme Court, by Chase, C. J., reversed the de- 
- cision and held that the District Court had no jurisdiction to 
grant the writ. Chase, C. J., said that neither the District nor 
Circuit Court had jurisdiction to issue mandamus, except as has 
been held, as process for the enforcement of judgments rendered 
by the Circuit Court where its use for that purpose is sanctioned 
by State law; that Circuit Courts may issue mandamus ‘* when 
necessary to the exercise of their jurisdiction, but they have no 
authority to issue it as an original writ in any case. The ab- 
sence of the power in the Circuit Courts to issue writs of man- 
damus, except as ancillary to a jurisdiction already acquired, is so 
well explained in Bath County v. Amy,’ that it is unnecessary to 
pursue the subject.’’ 

Into the middle of this discussion of the Circuit Courts, Chase, 
C. J., injected the remarkable dictum that the express authority 
given by section 13 of the judiciary act to the Supreme Court 
to issue the writ to Federal courts and officers had always been 
held to exclude authority to issue the writ to State courts and 
officers, except as process to enforce judgments. He cited only 
another dictum in Riggs v. Johnson.* Yet the judgment rests 
partly on this ground. 

Bradley, J., thought that, on the merits, the case was not proper 
for a mandamus, but that it was unnecessary to pass upon the 
question whether the bankruptcy court may in any case issue the 
writ to an officer of a State. This case is simply a repetition of 


1 15 Wall. 427. 2 Supra. 3 6 Wail. 189. 
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the old familiar arguments of Bath County v. Amy and Riggs v. 
Johnson County ; it adds nothing new. It is, nevertheless, much 
cited to prove that Circuit Courts may not grant the writ. On 


principle it seems that District Courts in proper cases may use the 
writ. 


At last the long examination of cases is ended. ‘The import- 
ance of proving the right of suitors in the Federal courts to the 
full and effectual remedy of mandamus made it expedient to ex- 
amine all the cases in detail. Such examination not only dis- 
closes the origin and development of the right doctrine, but 
reveals to one’s own eyes how unsubstantial are the grounds on 
which some of the cases rest. In truth it appears that those 
cases which deny the jurisdiction are founded on little save itera- 
tion. In the long run mere iteration rarely suffices to maintain 
a rule of law. It is, of course, the vitality of the reason that 
determines the longevity of the rule. But mere iteration carries 
weight, and a rule so established will not lightly be given up. 


GLENDOWER Evans. 
Boston, Mass. 
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POLICE CONTROL OF DANGEROUS CLASSES. 


POLICE CONTROL OF DANGEROUS CLASSES, OTHER 
THAN BY CRIMINAL PROSECUTIONS. 


I. Confinement for Infectious and Contagious Diseases. 
II. Confinement of the Insane. 
III. Punishment of the Criminal Insane. 
IV. Confinement of Habitual Drunkards. 
V. Police Control of Vagrants and Beggars. 
VI. Police Supervision of Habitual Criminals. 


In the present connection a panegyric upon the blessings of 
liberty is not necessary, if not altogether inappropriate. So 
precious in the sight of an American is his liberty that we find in 
the American Declaration of Independence, and in the bill of 
rights of almost every State constitution, express guaranties of 
liberty to all men equally. But to a practical understanding of 


the effect of these constitutional guaranties a clear idea of the 
meaning of the word ‘liberty ’’ is necessary. It is not to be 
confounded with a license to do what one pleases. Liberty, ac- 
cording to Montesquieu, consists ‘‘only in the power of doing 
what we ought to will, and in not being constrained to do what 
we ought not to will.”’ No manhasa right to make such a use of 
his liberty as to commit an injury to the rights of others. His 
liberty is controlled by the oft-quoted maxim, sic utere tuo, ut 
alienum non ledas. Indeed, liberty is that amount of personal 
freedom which is consistent with the proper recognition of that 
rule. ‘* Liberty,’’ in the words of Mr. Webster, ‘‘ is the crea- 
ture of law, essentially different from that authorized licentious- 
ness that trespasses on right. It is a legal and a refined idea, the 
offspring of high civilization, which the savage never understood, 
and never can understand. Liberty exists in proportion to 
wholesome restraint ; the more restraint on others to keep off 
from us, the more liberty we have. It is an error to suppose 
that liberty consists in a paucity of laws. If one wants few 
laws, let him go to Turkey. The Turk enjoys that blessing 
The working of our complex system, full of checks and restraints 
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on legislative, executive, and judicial power is favorable to 
liberty and justice. Those checks and restraints are so many 
safeguards set around individual rights and interests. That man 
is free who is protected from injury.’?! His protection involves 
necessarily the restraint of others from the infliction of injury. 
In the proper balancing of the contending interests of individ- 
uals, personal liberty is secured and developed; any further re- 
straint is unwholesome, and subversive of liberty. 

The constitutional guaranties are generally unqualified, and a 
strict construction of them would prohibit all limitations upon 
liberty of action, if any other meaning but the restricted one 
here presented were applied to the word. But these guaranties 
are to be liberally construed, so that the object of them may be 
attained. They do not prohibit the exercise of police power in 
restraint of licentious trespass upon the rights of others, but the 
restrictive measures must be kept within these limits. ** Powers, 
which can be justified only on this specific ground (that they in- 
volve police regulation), and which would otherwise be clearly 
prohibited by the constitution, can be such only as are so clearly 
necessary to the safety, comfort and well-being of society, or so 
imperatively required by the public necessity, as to lead to the 
rational and satisfactory conclusion that the framers of this 
constitution could not, as men of ordinary prudence and fore- 
sight, have intended to prohibit their exercise in the particular 
case, notwithstanding the language of the prohibition would 
otherwise include it.’’ ? 

The legal restrictions upon personal liberty, which are permis- 
sible in the form of police regulations under these constitutional 
limitations, are very numerous and varied; but in the present 
article the discussion will be confined to the police control of 
dangerous classes, other than criminal, — persons whose unre- 
strained freedom involves elements of danger to the State and 
society, and yet whose acts do not bring them within the reach of 
criminal prosecutions. The subject may be subdivided under the 
following headings: 1. Confinement for infectious and contagi- 


1 Webster’s Works, Vol. IT., p. 393. 2 Christiancy, J., in People v. Jack- 
son and Mich. Plank Road Co., 9 Mich. 
285. 
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ous diseases.” 2. Confinement of the insane. 3. Punishment 
of the criminal insane. 4. Confinement of habitual drunkards. 
5. Police control of vagrants and beggars. 6. Police supervis- 
ion of habitual criminals. 


I. Confinement for Infectious and Contagious Diseases. — 
The right of the State, through its proper officer, to place in 
confinement, and to subject to regular medical treatment, those 
who are suffering from some contagious or infectious disease, on 
account of the danger to which the public would be exposed if 
they were permitted to go at large, is so free from doubt that it 
has been rarely questioned.’ The danger to the public health 
is a sufficient ground for the exercise of police power in re- 
straint of the liberty of such persons. This right is not only 
recognized in cases where the patient would otherwise suffer 
from neglect, but also where he would have.the proper attention 
at the hands of his relatives. While humanitarian impulses 
would prompt such interference for the benefit of the homeless, 
the power to confine and to subject by force to medical treat- 
ment those who are afflicted with a contagious or infectious dis- 
ease, rests upon the danger to the public, and it can be exercised, 
even to the extent of transporting to a common hospital or /aza- 
retto those who are properly cared for by friends and relatives, 
if the public safety should require it. 

But while it may be a legitimate exercise of governmental 
power to establish hospitals for the care and medical treatment 
of the poor, whatever may be the character of the disease from 
which they are suffering, unless their disease is infectious or 
contagious, their attendance at the hospital must be free and 
voluntary. It would be an unlawful exercise of police power, 
if government officials should attempt to confine one in a hospi- 
tal for medical treatment, whose disease did not render him 
dangerous to the public health. As a matter of course, the 
movements of a person can be controlled, who is in the delirium 


1 Harrison v. Baltimore, 1 Gill, 264. ease, and all others on board who may be 
In this case it was held that it was com- liable to the disease, if it be necessary, in 
petent for the health officer to send to his opinion, to prevent the spread of the 
the hospital persons, on board of anin- disease. 
fected vessel, who have the infectious dis- 
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of fever, or is temporarlly irrational from any other cause ; but 
such restraint is permissible only because his delirium disables 
him from acting rationally in his own behalf. But if one, in the 
full possession of his mental faculties, should refuse to accept 
medical treatment for a disease that is not infectious or conta- 
gious, while possibly in a clear case of beneficial interference 
in an emergency no exemplary or substantial damages could be 
recovered, it would nevertheless be an unlawful violation of 
the rights of personal security and of personal liberty to com- 
pel him to submit to treatment. The remote or contingent 
danger to society from the inheritance of the disease by his 
children would be no ground for interference. The danger must 
be immediate. 


II. The Confinement of the Insane. — This is one of the most 
important phases of the exercise of police power, and there 
is the utmost need of an accurate and exact limitation of the 
power of confinement. In the great majority of the cases ot 
confinement for insanity, it is done atthe request and upon 
the application of some loving friend or relative; the parent se- 
cures the confinement of his insane child, the husband that of his 
demented wife, and vice versa ; and no doubt in comparatively few 
cases is there the slightest ground for the suspicion of oppression 
in the procurement of the confinement. But cases of the con- 
finement of absolutely sane people, through the promptings of 
greed and avarice, or through hate and ignorance, do occur, even 
now when public opinion is thoroughly aroused on the subject, 
and they occurred quite frequently in England, when private in- 
sane asylums were common. Although these cases of unjust 
confinement are probably infrequent, perhaps rare, still the idea 
ofthe forcible confinement, in an insane asylum, of a sane per- 
son is so horrible, and the natural fear is so great that the num- 
ber of such cases is underestimated, because of the difficulty 
experienced in procuring accurate statistical knowledge (that 
fear being heightened by the well known differences of opinion 
among medical experts on insanity whenever a case comes up in 
our courts for adjudication upon the sanity or insanity of some 
one), one is inclined, without hesitation to demand the rigorous 
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observance of the legal limitations of power over the insane, and 
it becomes a matter of great moment, what constitutional limita- 
tions there are, which bear upon this question.’ 

In what relation does the insane person stand to the State? It 
must be that of guardian and ward. The State may authorize 
parents and relatives to confine and care for the insane person, 
but primarily the duty, and the right of confinement is in the 
State. ‘* This relation is that of a ward, who is a stranger to his 
guardian, of a guardian who has no acquaintance with his ward.’’ ? 
In the consideration of the rights and duties incident to this rela- 
tion, it will be necessary first to consider the circumstances undey 
which the confinement would be justifiable, and the grounds upon 
which forcible confinement can be sustained, and then determine 
what proceedings, preliminary to confinement, are required by — 
the law to makethe confinement lawful. ‘ 

The duty of the State, in respect to its insane population, is 
not confined to a provision of the means of confinement, suffi- 
cient to protect the public against any violent manifestations of 
the disease. The duty of the State extends farther, and includes 
the provision of all the means known to science for the success- 
ful treatment of the diseased mind. This aspect of the duty of 
the State is so clearly and unequivocally recognized by the 
authorities and public opinion in some of the States, that the 
statutes impose upon the State asylums the duty of receiving all 
voluntary patients for medical treatment, upon the payment of 
the proper reasonable fees, and retaining them as long as such 
patients desire to remain. In this respect the insane asylum 
bears the same relation to the public as the hospital does. As 
long as coercion is not employed, there would seem to be no 
limit to the power of the State to provide for the medical treat- 
ment of lunatics, except the legislative discretion and the fiscal 
resources of the State. But when the lunatic is subjected to 
involuntary restraint, then there are constitutional limitations to 
the State’s power of control. 


1 For a careful, able, and elaborate dis- Judge Cooley’s opinion in the case of 
cussion of the rights of the insane, and of Van Deusen v. Newcomer, 40 Mich. 90, 

the power of the State over them, see 2 Preface to Harrison’s Legislation on 
Insanity. 
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If the lunatic is dangerous to the community, and his con- 
finement is necessary as a means of protecting the public 
from his violence, one does not need to go farther for a rea- 
son sufficient to justify forcible restraint. The confinement of 
a violent lunatic is as defensible as the punishment of a crim- 


inal. The reason for both police regulations is the same, viz. : 


the safety of the public. 

But all lunatics are not dangerous’ It is sometimes main- 
tained by theorists that insanity is always dangerous to the pub- 
lie, even though it may be presently of a mild and apparently 
harmless character, because of the insane propensity for doing 
mischief, and the reasonable possibility of a change in the char- 
acter of the disease. But the same might be said of every 
rational man in respect to the possibility of his committing a 
crime. Some one has said, all men are potential murderers. 
The confinement of one who is liable to outbursts of passion 
would be as justifiable as the confinement of a harmless idiot, 
whose dementia has never assumed a violent form, and is not 
likely to change in the future, simply for the reason that there is 
a bare possibility of his becoming dangerous. 

But the State, in respect to the care of the insane, owes a duty 
to these unfortunate people, as well as the public. The de- 
mented are as much under a natural disability as minors of ten- 
der age, and the State should see that the proper care is taken 
of them. The position has been already assumed and justified 
that the State may make provision for the reception and cure of 
voluntary patients, suffering from any of the forms of dementia, 
and, for the same reason that the proper authority may forcibly 
restrain one who is in the delirium of ‘fever and subject him to 
medical treatment, the State has undoubtedly the right to pro- 
vide for the involuntary confinement of the harmlessly insane, 
in order that the proper medical treatment may be given, and a 
cure effected. The benefit to the unfortunate is a sufficient 
justification for the involuntary confinement. He is not a rational 
being, and can not judge for himself what his needs are. Judge 
Cooley says: ** An insane person, without any adjudication,! 


1 As to the necessity of adjudication in any case of confinement of the insane, 
see post. 
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may also lawfully be restrained of his liberty, for his own 
benefit, either because it is necessary to protect him against a ten- 
dency to suicide or to stray away from those who would care for 
him, or because a proper medical treatment requires it.’’! If 
the possible cure of the patient be the only ground upon which 
a harmless lunatic could be confined, as soon as it has become 
clear that his is a hopeless case, for which there is no cure, he 
becomes entitled to his liberty. As already stated, the mere 
possibility of his becoming dangerous, through a change in the 
character of the disease, will not justify his further detention. 
But the confinement of a hopeless case of harmless lunacy may 
be continued, where the lunacy is so grave that the afilicted 
person is unable to support himself or to take ordinary care of 
himself, and where if discharged he will become a burden upon the 
public. That manifestly could only happen where the lunatic 
was a pauper. If he is possessed of means, and has friends and 
relatives willing to take care of him, the forcible confinement 
can not be justified. These points are so clearly sustained by 
reason, that authorities in support of them would not be neces- 
sary, if they could be found.? The difficulties in respect to the 
question of confinement of the insane arise only when we reach 
the discussion of the preliminary proceedings which the law 
requires to justify the forcible restraint of an insane person. 

It is a constitutional provision of all the States, as well as of 
the United States, that ‘‘no man shall be deprived of his life, 
liberty, and property, except by due process of law.’’ There 
must be a judicial examination of the case, with a due observ- 
ance of all the constitutional requirements in respect to trials, 
and the restraint of one’s liberty, in order to be lawful, must be 
in pursuance of a judgment of a court of competent jurisdiction, 
after one has had an opportunity to be heard in his own defense. 
This is the general rule. The imprisonment of a criminal, 
except as preliminary to the trial, can only be justified when it 
rests upon the judgment of the court. Since this constitutional 
provision is general and sweeping in its language, there can be 


1 Cooley on Torts, 179. 2 The opinion of Judge Cooley in 
Van Deusen v. Newcomer, 40 Mich. 90, 
supports them in the main. 
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no doubt of its application to the case of confinement of the insane, 
and we would, from a consideration of this constitutional guar- 
anty, be forced to conclude that, except in the case of temporary 
confinement of the dangerously insane, no confinement of that 
class of people would be permissible, except when it is done in 
pursuance of a judgment of a court, after a full examination of 
the facts and after an opportunity has been given to¢he person 
charged with insanity to be heard in his own defense. Indeed, 
there is no escape from this conclusion. But the adjudications 
and State legislation do not seem to support this position alto- 
gether. 

It is universally conceded that every man for his own protec- 
tion may restrain the violence of a lunatic, and any one may, at 
least temporarily, place any lunatic under personal restraint, whose 
going at large is dangerous to others.’ But this restraint has been 
held by some authorities to be justifiable, without adjudication, 
only while the danger continues imminent, or as preliminary to 
the institution of judicial proceedings by which a judgment for 
permanent confinement may be obtained.? It is believed that 
no court would justify a permanent confinement of an insane per- 
son at the instance of a stranger without adjudication; and in al- 
most all of the States the statutes provide for an adjudication of 
the question of insanity in respect to any supposed lunatic found 
going at large and without a home, and forbid the confinement 
of such person, except after judgment by the court.’ It may be 
assumed, therefore, that in those States the permanent confine- 
ment of an alleged insane person can not be justified by proof of 
his insanity, not even of his dangerous propensities, where the 
confinement was at the instance of a stranger or an officer of the 
law, unless it be in pursuance of a judgment of a court of com- 
petent jurisdiction. 

But where the confinement is on the request of relatives, whose 


1 Colby v. Jackson, 12 N. H. 526; 2 Colby v. Jackson, 12 N. H. 526; 
Brookshaw v. Hopkins, Loff.235; Will- Matter of Oaks, 8 Law Reporter, 122; 
jams v. Williams, 4 Thomp. & C. 251; Com. v. Kirkbride, 3 Brewst. 586. 

Scott v. Wakem, 3 Fost. & Fin. 328; Lott ’ Harrison’s Legislation on Insanity: 
v. Sweet, 38 Mich. 308. Look v. Dean, 108 Mass. 116 (11 Am. 
Rep. 823). 
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natural love and affection would ordinarily be ample protection 
against injustice and wrong, there is a tendency to relax the con- 
stitutional protection, and hold that relatives may procure the 
lawful confinement of the insane, without a judicial hearing, pro- 
vided there is actual insanity. The cases generally hold that 
extra-judicial confinement at the instance of relatives is lawful, 
where the lunatic is harmless, as well as in the case of dangerous 
lunacy, and it would appear that this is the prevailing opinion.’ 
If the objections to a judicial hearing were sustainable at all, 
it would seem that, in these cases of confinement on the re- 
quest of relatives there would be the least need of this con- 
stitutional protection, particularly as the person confined can 
always, by his own application, or through the application 
of any one who may be interested in him, have his case 
hrought before a court for a judicial hearing, in answer to 
writ of habeas corpus. And it may be that he needs no further 
protection. But there is still some room for the unlawful exer- 
cise of this power of control, prompted by cupidity or hate. 
This danger may be extremely limited, and the cases of intentional 
continement of sane persons may be rare; still the fact that they 
have occurred, the difficulty in procuring a hearing before the 
court after confinement, as well as the explicit declaration of the 
constitution that no man’s liberty can be restrained, except by 
due process of law, urge us to oppose the prevailing ppinion and 
to require a judicial hearing to justify any case of confinement, 
except where an immediately threatening danger renders a tem- 
porary restraint of the insane person necessary as a protection to 
the public or to himself. Another important question is, how 
far the keepers of an insane person may inflict punishment for 
the purpose of controi. When one is confined in an asylum, on 
account of insanity, the very mental helplessness would prompt 
a humanitarian method of treatment, as the best mode of effect- 
ing a cure, and the keepers should he severely punished for every 
act of cruelty, of whatever nature it may be. But still every one 


1 See Hinchman ». Richie,2 Law Re- 225; Davis v. Merrill, 47 N. H. 208; 
porter (x. s.), 180; Van Deusen v. New- Cooley on Torts, 179; Look v. Dean, 108 
comer, 40 Mich. 90; Fletcher v. Fletcher, Mass. 116 (11 Am. Rep. 323). 

1 El. & El. 420; Denny v. Tyler, 3 Allen, 
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will recognize the necessity at times for the infliction of punish- 
ment, not only for the proper maintenance of order and good 
government in the asylum, but also for the good of the inmates. 
Because one is insane, it does not necessarily follow that he is 
not influenced in his actions by the hope of reward and the fear 
of punishment, and, when the infliction of punishment is neces- 
sary, it is justifiable. But there is so great an opportunity for 
cruel treatment, without any means of redress or prevention, 
that the most stringent rules for the government and inspection 
of asylums should be established and enforced. But within 
these limitations any mode of reasonable punishment, even 
corporal punishment, is probably justifiable on the plea of 
necessity. 


Ill. Punishment of the Criminal Insane. — It is probably the 
rule of law in every civilized country, that no insane man can be 
guilty of «a crime, and hence can not be punished for what 
would otherwise be acrime. The ground for this exception to 
criminal responsibility is, that there must be a criminal intent, in 
order that the act may constitute a crime, and that an insane 
person can not do an intentional wrong. Insanity, when it is 
proven to have existed at the time when the offense was com- 
mitted, constitutes a good defense, and the defendant is entitled 
to an acquittal. If the person is still insane, he can be confined 
in an asylum, until his mental health is restored, when he will be 
entitled to his release, like any other insane person. In some of 
the States, a verdict of acquittal on the ground of insanity, in a 
criminal prosecution, raises a prima facie presumption of insan- 
ity at the time of acquittal, which will authorize his commitment 
to an asylum, without further judicial investigation. Other State 
statutes provide for his detention, until it can be ascertained by 
a special examination whether the insanity still continues. But 
as soon as it is made plain that his reason is restored, he is en- 
titled to his liberty. If his confinement was intentionally con- 
tinued after his restoration to reason, it would practically be a 
punishment for the offense or wrong. Mr. Cooley says: ‘ It is 
not possible constitutionally to provide that one shall be im- 
prisoned as an insane person, who can show that he is not insane 
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at all.’’! This is very true, but I will attempt to show that there 
is no constitutional objection to the confinement of the criminal 
insane, after restoration to sanity, as a punishment for the offense 
which was committed under the influence of insanity. The chief 
objection to be met in the argument in the favor of the punish- 
ment of insane persons for the crime or wrong which they have 
committed, lies in the commonly accepted doctrine, that a crim- 
inal intent, which an insane person is not capable of harboring, 
constitutes the essential element of a crime. Without the intent 
to do wrong, there can be no crime. But that is merely an 
assumption, which rests upon a fallacy in respect to the grounds 
upon which the State punishes for crime, and which, as soon as 
it is recognized as a controlling principle, is practically abrogated 
by dividing criminal intent into actual and presumed. It is found 
on applying the rule to the ordinary experiences of life, that it 
does not fulfill all the demands of society; for a strict adherence 
to the principle would exclude from the list of crimes very many 
offenses, which the general welfare requires to be punished. A 
man, carried away by a sudden heat of passion, slays another. 
The provocation enabled the animal passions in him to fetter and 
blind the reason, and without any exercise of will, if by will we 
mean a rational determination, these passions, differing only 
in degree and duration from the irresistible impulse of insan- 
ity, urged him on to the commission of an act, which no one so 
bitterly regrets as he does himself, after his mental equilibrium 
has been restored. Where is the criminal intent in most cases of 
manslaughter? We are told that the law will presume an intent 
from the unlawful act. 

A man becomes intoxicated with drink, and thus bereft of his 
reason he commits a crime. Momentarily he is as much a non 
compos mentis as the permanently insane. But he is neverthe- 
less punished for his wrongful act ; and we are told, in response 
to our inquiry after the criminal intent, that the law will again 
presume it from the act; for by intoxication he has voluntarily 
deprived himself of his reasoning faculties, and can not be per- 
mitted to prove his drunkenness in order to claim exemption 


' Underwood v. People, 32 Mich. 1; Cooley on Torts, 178 n. 2. 
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from criminal responsibility. A man handles a fire-arm or some 
other dangerous machine or implement with such gross. negli- 
gence that the lives of all around are endangered, and one or 
more are killed. The law, at least in some of the States, 
makes the homicide a crime, and punishes it as one grade of 
manslaughter, and very rightly. But where is the criminal in- 
tent? By the very description of the act, all criminal intent is 
necessarily excluded. It is negligence, which is punished as a 
crime. 

Now, these cases of presumed intent are recognized as excep- 
tions to the rule, which requires an actual intent to do wrong in 
order to constitute a crime, because it, is felt that something in 
the way of punishment must be inflicted to prevent the too fre- 
quent occurrence of such wrongs, even though there is involved 
in the commission of them no willful or intentional infraction of 
right. 

The idea, that the intent was a necessary element of a crime: 
was derived from the conception of a wrong in the realms of 
ethics and religion, and is but an outcome of the doctrine of free 
will. When a man has the power to distinguish and choose be- 
tween right and wrong, and intentionally does a wrong thing, he 
is then guilty of immorality, and, if the act is forbidden by law, 
of a crime ; and punishment ought to follow as a just retribution 
for the wrongful act. But if a man can not, from any uncon- 
trollable cause, distinguish between right and wrong, or if the 
act is an accident, and he does harm to his neighbor, not having 
rationally determined to do a thing which he knew to be wrong, 
he is not guilty of a moral wrong, nor of a crime. If the human 
punishment of crimes rested upon the same grounds, and pro- 
ceeded upon the same principles, on which, as we are told, the 
God of the Universe metes out a just retribution for the infrac- 
tions of his laws, then clearly there can be no punishment of 
wrongful acts, as crimes, where there is no moral responsibility. 
But the punishment of crimes does not rest upon the same 
grounds and principles. The human infliction of punishment is 
an exercise of police power, and there is no better settled rule 
than that the police power of a State must be confined to those 
remedies and regulations which the safety, or at least the wel- 
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fare, of the public demands. We punish crimes, not because 
the criminals deserve punishment, but in order to prevent the 
further commission of the crime by the same persons and by 
others, by creating the fear of punishment, as the consequence 
of the wrongful act. A man, laboring under an insane propen- 
sity to kill his fellow-man, is as dangerous, indeed he is more 
dangerous, than the man who for gain, or under the influence of 
his aroused passions, is likely to kill another. The insane per- 
son is more dangerous, because the same influences are not at 
work on him, as would have weight with a rational, but evil-dis- 
posed person. And this circumstance would no doubt require 
special and peculiar regulation for the punishment of the insane, 
in order that it may serve as a protection to the public, and a 
restraint upon the harmful actions of the lunatic. If, therefore, 
the protection to the public be the real object of the legal pun- 
ishment of crimes, it would be as lawful to punish an insane 
person for his wrongful acts as one in the full possession of his 
mental faculties. The lunatic can be influenced by the hope of 
reward and the fear of punishment, and he can be prevented in 
large measure from doing wrong by subjecting him to the fear 
of punishment. This is the principle upon which the lunaties 
are controlled in the asylums. It would be no more unconstitu- 
tional to punish a lunatic outside of the asylum. It is not likely 
that this view of the relation of the insane to the criminal law 
will be adopted at an early day, if at all; for the moral aspect 
of punishment has too strong a hold upon the public. So strong 
an influence has this theory over the public mind that in a late 
number of the North American Review, a writer attempts to 
prove the ‘certainty of endless punishment ’’ for the violation 
of God’s laws, by showing inter alia that even human laws are 
retributive and not corrective, that a criminal is punished for the 
vindication of a broken law, and not that crime may be pre- 
vented.'! But if its adoption were possible, it would reduce to 
a large extent the number of crimes which are alleged to have 
been committed under the influence of an insanity, which has 
never been manifested before the wrongful occurrence, and has, 
immediately thereafter, entirely disappeared. 


1 See Vol. 140, p. 154. 
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IV. Confinement of Habitual Drunkards.—It is the policy 
of some States, notably New York, to establish asylums for 
the inebriate, where habitual drunkards are received and 
subjected to a course of medical treatment, which is caleu- 
lated to effect a cure of the disease of drinking, as it is claimed 
to be. A large part of human suffering is the almost direct 
result of drunkenness, and it is certainly to the interest of society 
to reduce this evil as much as possible. The establishment and 
maintenance of inebriate asylums can, therefore, be lawfully un- 
dertaken by the State. The only difficult constitutional question, 
arising in this connection, refers to the extent to which the State 
may employ force in subjecting the drunkard to the correcting 
influences of the asylum. Voluntary patients can, of course, be 
received and be retained, as longas they consent to remain. But 
they can not be compelled to remain longer than they desire, 
even though they have, upon entering the asylum, signed an 
agreement to remain for a specified time, and the time has not 
expired.’ The statutes might authorize the involuntary commit- 
ment of inebriates, who are so lost to self-contro) that the in- 
fluence of intoxicating liquor amounts to a species of insanity, 
called dipsomania.? But if the habit of drunkenness is not so 
great as to deprive the individual of his rational faculties, the 
State has no right to commit him to the asylum for the purpose 
of effecting a reform,no more than the State is authorized to 
forcibly subject to medical and surgical treatment one who is 
suffering from some innocuous disease. If the individual is 
rational, the only case in which forcible restraint would be justi- 
fiable, would be where the habit of drunkenness, combined with 
ungovernable fiery passions, makes the individual a source of im- 
minent danger. Every community has at least one such charac- 
ter, a passionate drunkard, who terrorizes over wife and children, 
subjects them to cruel treatment, and is a frequent cause 
of street brawls, constantly breaking the peace and threaten- 
ing the quiet and safety of law-abiding citizens. The right 
of the State to commit such a person to the inebriate asylum, 
even where there has been no overt violation of the law, can not be 


2 Matter of Baker, 29 How. Pr. 486. 2 Matter of Janes, 30 How. Pr. 446, 
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questioned. A man may be said to have a natural right to drink 
intoxicating liquor as much as he pleases, provided that in doing 
so he does not do or threaten positive harm to others. “Where, 
from a combination of facts or circumstances, his drunkenness 
does directly produce injury to others, — whether they be near 
relatives, wife and children, or the community at large, — the 
State can interfere forthe protection of such as are in danger 
of harm, and forcibly commit the drunkard to the inebriate 
asylum. It may be said that any form of drunkenness produces 
harm to others, in that it is calculated to reduce the individual to 
pauperism, and throw upon the public the burden of supporting 
him and his family. Butthat is not a proximate consequence of 
the act, and no more makes the act of drunkenness a wrong 
against the public or the family, than would be habits of im- 
providence and extravagance. For a poor man intoxication is 
an extravagant habit. The State can only interfere, when the 
injury to others is a proximate and direct result of the act of 
drunkenness, as, for example, where the drunkard was of a pas- 
sionate nature and was in the habit of beating those about him, 
while in this drunken frenzy. This is a direct and proximate 
consequence, and the liability to this injury would be sufficient 
ground for the interference of the State. But in all of these cases 
of forcible restraint of inebriates, the restraint is unlawful, ex- 
cept temporarily to avert a threatening injury to others, unless 
it rests upon the judgment of a court, rendered after a full hear- 
ing ofthe cause. The commitment on ex parte affidavits would be 
in violation of the general constitutional provision, that no man 
can be deprived of his liberty, except by due process of the law.! 


V. Police Control of Vagrants and Beggars.— The vagrant 
has been very appropriately described as the chrysalis of 
every species of criminal. A wanderer through the land, 
without home ties, idle, and without apparent means of sup- 
port, what butcriminality is to be expected from such a person? 
If vagrancy could be successfully combated, if every one was 
engaged in some lawful calling, the infractions of the law would 


' Matter of Janes, 30 How. Pr. 446. 


562 POLICE CONTROL OF DANGEROUS CLASSES. 


be reduced to a surprisingly small number; and it is not to be 
wondered at that an effort is so generally made to suppress va- 
grancy. The remedy is purely statutory, as it was not an 
offense against the common law. The statutes are usually very 
explicit as to what constitute vagrancy, and a summary proceed- 
ing for conviction, before a magistrate and without a jury, is 
usually provided, and the ordinary punishment is imprisonment 
in the county jail. 

The provisions of the State statutes on the subject bear a very 
close resemblance, and usually set forth the same acts as 
falling within the definition of vagrancy. Webster defines a 
vagrant or vagabond to be ‘‘one who wanders from town to 
town, or place to place, having no certain dwelling, or not abid- 
ing in it, and usually without the means of livelihood.’’ In the 
old English statutes, they are described as being ‘* such as wake 
on the night, and sleep on the day, and haunt customable taverns 
and ale-houses, and roust about; and no man wot from whence 
they come, nor whither they go.’’ The English, and some of 
the American statutes have stated very minutely what offenses 
are to be included under vagrancy. But, apart from those acts 
which would fall precisely under Mr. Webster’s definition, the 
acts enumerated in the statutes in themselves constitute dis- 
tinct offenses against public peace, morality, and decency, and 
should not be classified with vagraney, properly so-called. 
Thus, for example, an indecent exposure of one’s person on the 
highway, a boisterous and disorderly parade of one’s self by a 
common prostitute, pretending to tell fortunes and practicing 
other deceptions upon the public, and other like acts, are distinct 
offenses against the public, and the only apparent object of in- 
corporating them into the vagrant act is to secure convictions of 
these offenses by the summary proceeding created by the act.’ 
Mr. Webster’s definition will therefore include all acts that can 
legitimately come within the meaning of the word vagrancy. 

What is the tortious element in the act of vagrancy? Is it the 
act of listlessly wandering about the country, in America called 
**tramping?’’ Or is it idleness without visible means of sup- 


1 See 2 Broom & Hadley’s Com. 467, 468. 
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port? Or is it both combined? Of course, the language of the 
particular statute, under which the proceeding for conviction is 
instituted, will determine the precise offense in that special case, 
but the offense is usually defined as above. If one does any- 
thing which directly produces an injury to the community, it is 
to be supposed that he can be prevented by appropriate legisla- 
tion. While an idler wandering about the country is injurious to 
the State indirectly, in that such a person is not a producer, still 
it would not be claimed that he was thus inflicting so direct an 
injury upon the community as to subject him to the possibility 
of punishment. A man has a legal right to live a life of abso- 
lute idleness, if he chooses, provided he does not, in so living, 
violate some clear and well defined duty to the State. To pro- 
duce something is not one of those duties, nor is it to have a 
fixed permanent home. But it is a duty of the individual so to 
conduct himself that he will be able to take care of himself, and 
prevent his becoming a public burden. If, therefore, he has 
sufficient means of support, a man may spend his whole life in 
idleness and wandering from place to place. The gist of the 
offense, therefore, is the doing of these things, when one has no 
visible means of support, thus threatening to become a public 
burden. The statutes generally make use of the words, ‘* with- 
out visible means of support.’’ What is meant by ‘ visible 
means?’’ Is ita man’s duty to the public to make his means of 
support visible, or else subject himself to summary punishment? 
Is it not rather the duty of the State to show affirmatively that 
this ‘‘tramp’’ is without means of support, and not simply 
prove that his means of support are not apparent? Such would 
be a fair deduction by analogy from the requirements of the law 
in respect to other offenses. But the very difficulty, in proving 
affirmatively that a man has no means of support, is, no doubt, 
an all-sufficient reason for this departure from the general rule 
in respect to the burden of proof, and for confining the duty of 
the State to the proof that the person charged with vagraucy is 
without visible means of support, and throwing upon the indi- 
vidual the burden of proving his «ability to provide for his 
wants. 

An equally difficult question is, what amount and kind of evi- 
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dence will be sufficient to establish a prima facie case of invisi- 
bility of the means of support? If a man is found supporting 
himself in his journeyings by means of begging, no doubt that 
would be deemed sufticient evidence of not having proper means 
of support. But suppose it can not be proven that he begs. 
Will the tattered and otherwise dilapidated condition of his attire : 
be considered evidence of a want of means? The man may be a 
miser, possessed of abundant means, which he hoards to his own 
injury. Has he not a right to be miserly, and to wear old clothes 
as long as he conforms to the requirement of decency, and may 
he not, thus clad, indulge in a desire to wander from place to 
place? Most certainly. He is harming no one, provided he 
pays for all that he gets, and it would be a plain violation of his 
right of liberty, if he were arrested on a charge of vagrancy, be- 
cause he did not choose to expend his means in the purchase of 
fine linen. Or will the lack of money be evidence that he has no 
visible means of support? In the first place, how can that be 
ascertained? Has the State a right to search a man’s pockets in 
order to confirm a suspicion that he has no means of sup- 
port? And even if such a search was lawful, or the fact that the 
defeadant was without money was established in some other way, 
the lack of money would be no absolute proof of a want of 
means. The writer, on one occasion, arrived in the city of Lon- 
don without a farthing in his pocket, having made a miscalculation 
of the probable expenses of the journey to that city. Did he to 
that extent run the risk of being arrested on a charge of vagrancy ? 
Again, a man may have plenty of money in his pocket, and 
yet have no lawful means of support. And if he is strongly sus- ~ 
pected of being a criminal, he is very likely to be arrested as a 
vagrant. Indeed, the vagrant act is specially intended to reach 
this class of idlers, as a means of controlling them and ridding 
the country of their injurious presence. But there is no crime 
charged against them. They are usually arrested on mere sus- 
picion of being, either concerned in a crime recently committed, 
or then engaged in the commission of some crime. That sus- 
picion may rest upon former convictions for crime, or upon the 
presumptions of association, or the police officer may rely upon 
his ability to trace the lines of criminality upon the face of the 
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supposed offender. But in every case, where there is no overt 
criminal act, an arrest for vagrancy is based upon the suspicion 
of the officer, and it is too often unsupported by any reasonably 
satisfactory evidence. It is true that very few cases of unjust . 
arrests, 7.e., of innocent persons, for vagrancy occur in the 
criminal practice; but with this mode of proceeding it is quite 
possible that such may occur. Moreover, the whole method of 
proceeding is in direct contradiction of the constitutional provis- 
ions that a man shall be convicted before punishment, after proof 
of the commission of a crime, by direct-testimony, sufficient to 
rebut the presumption of innocence, which the law accords to 
every one charged with a violation of its provisions. In trials 
for vagrancy, the entire process is changed, and men are con- 
victed on not much more than suspicion, unless they remove it, 
to employ the language of the English statute, by ‘ giving a 
good account of themselves.’’ It reminds one of the police 
regulation of Germany, which provides that upon the arrival of 
& person at an inn or boarding-house, the landlord is required to 
report the arrival to the police, with an account of one’s age, 
religion, nationality, former residence, proposed length of stay, 
und place of destination. Every one is thus required to ** give 
x good account of ’’ himself, and the regulation is not confined 
in its operations to suspicious characters. Whatever may be the 
theoretical and technical objections, to which the vagrancy laws 
ure exposed, and although the arrest by mistake of one who did 
not properly come under the definition of a vagrant would pos- 
sibly subject the officer of the law to liability for false imprison- 
ment, the arrest is usually made of one who may, for a number 
of the statutory reasons, be charged with vagrancy, and no con- 
test arises out of the arrest. But if the defendant should refuse 
to give testimony in defense, and ask for an acquittal on the 
ground that the State had failed to establish a prima facie case 
ugainst him, unless the statute provided that a want of lawful 
means of support is sufficiently proved by-facts which otherwise 
would create a bare suspicion of impecuniosity, the defendant 
would be entitled to a discharge. Punishment for vagrancy is 
constitutional, provided the offense is proven, and conviction se- 
cured, in a constitutional manner. And since the summary con- 
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viction deprives one of the common-law right of trial by jury, 
the prosecutions should and must be kept strictly within the 
limitation of the statute. 

The constitutionality of the vagrancy laws has been sustained 
by the courts, although in none of the cases does it appear that 
the court considered the view of the question here presented. 
The discussion can not be more fitly closed than by the following 
quotation from an opinion of Judge Sutherland, of the New York 
judiciary: ** These statutes declaring a certain class or descrip- 
tion of persons vagrants, and authorizing their conviction and 
punishment as such, as well as certain statutes declaring a certain 
class or description of persons to be disorderly persons, and 
authorizing their arrest as such, are in fact rather in the nature 
of public regulations to prevent crime and public charges and 
burdens, than of the nature of ordinary criminal laws, prohibit- 
ing and punishing an act or acts as a crime or crimes. If the 
condition of a person brings him within the description of either 
of the statutes declaring what persons shall be esteemed vagrants, 
he may be convicted and imprisoned, whether such a condition 
is his misfortune or his fault. His individual liberty must yield 
to the public necessity or the public good; but nothing but 
public necessity or the public good can justify these statutes, 
and the summary conviction without a jury, in derogation of the 
common law, authorized by them. They are constitutional, but 
should be construed strictly and executed carefully in favor of 
the liberty of the citizen. Their description of persons who 
shall be deemed vagrants is necessarily vague and uncertain, 
giving to the magistrate in their execution an almost unchecked 
opportunity for arbitrary oppression or careless cruelty. The 
main object or purpose of the statutes should be kept constantly 
in view, and the magistrate should be careful to see, before con- 
victing, that the person charged with being a vagrant is shown, 
either by his or her confession, or by competent testimony, to 
come exactly within the description of one of the statutes.’’? 


1 People v. Forbes, 4 Park. 611. See, Park. 95; People v. Gray, 4 Park. 616; 
also, in affirmance of the constitutional- State v. Maxcy, 1 McMull. 501. 
ity of vagrant laws, People v. Phillips, 1 
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Somewhat akin to the evil of vagrancy, and growing out of it, 
is common and public mendicancy. The instincts of humanity 
urge us to relieve our fellow-creatures from actual suffering, 
even though we fully recognize in the majority of such cases 
that the want is the natural consequence of vices and the pun- 
ishment which nature imposes for the violation of her laws. It 
would be unwise by State regulation to prohibit obedience to this 
natural instinct to proffer assistance to suffering humanity.’ 
Indeed, it would seem to be the absolute right of the possessors 
of property to bestow it as alms upon others, and no rightful 
law can be enacted to prohibit such a transfer of property. It 
certainly could not be enforced. But while we recognize the 
ennobling influence of the practice of philanthropy, as well as 
the immediate benefit enjoyed by the recipient of charity, it 
must be conceded that unscientific philanthropy, more especially 
when it takes the form of indiscriminate almsgiving, is highly 
injurious to the welfare of the community. Beggars increase in 
number in proportion to the means provided for their relief. 
Simply providing for their immediate wants will not reduce the 
number. On the contrary their number is on the increase. 
State regulation of charity is therefore necessary, and is cer- 
tainly constitutional. A sound philanthropy would call for the 
support of those who can not from mental or physical deficien- 
cies provide themselves with the means of subsistence, and 
include even those who in their old age are exposed to want in 
consequence of the lavish gratification of their vices and passions. 
But all charity’ institutions should be so conducted that every 
one, coming in contact with them, would be stimulated to work. 
Poor-houses should not be made too inviting in their appoint- 
ments. After providing properly for the really helpless, it would 
then be fit and proper for the State to prohibit all begging upon 
the streets and in public resorts. Those who are legitimate 
subjects of charity should be required to apply to the public 
authorities. All others should be sent to the jail or work-house, 
and compelled to work for their daily bread. It is conceded that 
the State can not prohibit the practice of private philanthropy, 


1 The religious aspect of the question is not considered here. 
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hut it can prohibit public and professional begging, and punish 
those who practice it under the vagrant laws. 


VI. Police Supervision of Habitual Criminals— A very 
large part of the duties of the police in all civilized 
countries is the supervision and control of the criminal classes, 
even when there are no specific charges of crime lodged against 
them. A suspicious character appears in some city, and is dis- 
covered by the police detectives. He bears upon his countenance 
the indelible stamp of criminal propensity, and he is arrested. 
There is no charge of crime against him. He may never 
have committed a crime, but he is arrested on the charge of 
vagrancy, and since by the ordinary vagrant acts the burden 
is thrown upon the defendant to disprove the accusation, it is 
not difficult in most cases to fasten on him the offense of vagrancy, 
particularly as such characters will usually prefer to plead 
guilty, in order to avoid if possible a too critical examination 
into their mode of life. But to punish him for vagrancy is not 
the object of his arrest. The police authorities had, with an 
accuracy of judgment only to be acquired by a long experience 
with the criminal classes, determined that he was a dangerous 
character ; and the magistrate, in order to rid the town of his pres- 
ence, threatens to send him to jail for vagrancy if he does not 
leave the place within twenty-four hours. In most cases the 
person thus summarily dealt with has been already convicted of 
some crime, is known asa confirmed criminal, and his photo- 
graph has a place in the ‘* rogues’ gallery.’’ Now, so far as this 
person has been guilty of a violation of the vagrant laws, he is 
no doubt subject to arrest, and can, and should be punished for 
vagrancy in conformity with the provisions of the statute. But 
so far as the police, above and beyond the enforcement of the 
vagrant law, undertake to supervise and control the actions of 
the criminal classes, except when a specific crime has been com- 
mitted and the offender is to be arrested therefor, their action 
is illegal, and a resistance to the control thus exercised must lead 
to a release and acquittal of the offender. 

Another phase of police supervision, is that of photographing 
alleged criminals, and sending copies of the photograph to all 
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detective bureaus. If this be directed by the law as punishment 
for a crime of which the criminal stands convicted, or if the man 
isin fact a criminal, and the photograph is obtained without 
force or compulsion, there can be no constitutional or legal 
objection to the act; for no right has been violated. But the 
practice is not confined to the convicted criminals. It is very 
often employed against persons who are only under suspicion. 
In such a case, if the suspicion is not well founded, and the sus- 
pected person is in fact innocent, such use of his photograph 
would be a libel, for which every one could be held responsible 
who was concerned in its publication. And it would be an 
actionable trespass against the right of personal security, 
whether one is,a criminal or not, to be compelled involuntarily 
to sit for a photograph to be used for such purposes, unless 
it was imposed by the statutes as a punishment for the crime of 
which he has been convicted. 

These are the only modes of police supervision of habitual 
criminals which the American law permits. But on the conti- 
nent of Europe, it seems that the court may, even in cases of 
acquittal of the specific charge, under certain limitations which 
vary with each statute, subject an evil character after his dis- 
charge to the supervision and control of the police. Such per- 
sons are either confined within certain districts, or are prohibited 
from resorting in certain localities. They are sometimes com- 
pelled to report to certain police officers at stated times, and 
other like provisions for their control are made. » This police 
supervision lasts during life, or for some stated period which 
varies with the gravity of the offense, and the number of 
offenses which the person under supervision has committed. 
Similar regulations have been established in England, by «+ The 
Habitual Criminal Act.’’! 

As a punishment for crime, there can be no doubt of the 
power of the Legislature to institute such police regulations, un- 
less the length of time, during which the convicted criminal is 
kept under surveillance, would expose the regulation to the con- 


1 32 and 33 Vict.ch. 99. See Polizeiaufsicht in Von Holtzendorff’s Rechtslexikon, 
vol. 2, pp. 822, 323. 
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stitutional objection of being a cruel and unusual punishment. 
But to enforce such a regulation in any other manner, or under 
any other character, than as a punishment for a specific crime, 
would clearly be a violation of the right of personal liberty, not 
permitted by the constitution. 

Police supervision of prostitutes, so universal a custom in the 
European cities, is sometimes considered in the same light, but 
it is essentially different. Prostitution is an offense against the 
law, and these city ordinances render lawful the practice by 
authorizing its prosecution under certain limitations and restric- 
tions, among which are police supervision and inspection. But 
the subjection to this control is voluntary on the part of the 
prostitute, in order to render practices lawful which are other- 
wise unlawful. It is rather in the character of a license, under 
certain restraints, to commit an offense against public morality. 

C. G. Trepeman. 


CoLumBia, Mo. 
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TITLE TO DIVIDENDS. 


I. AS BETWEEN SHAREHOLDERS AND THE CORPORATION OR ITS CREDITORS. 


(1.) Nature of Dividends. 
(2.) Development of Title to Dividends. 
(3.) No Discrimination between Shareholders Allowable. 


II. AS BETWEEN SUCCESSIVE ABSOLUTE OWNERS OF SHARES. 


(1.) Where an Ordinary Transfer is Made. 
(2.) Where an Agreement to Transfer, or a Conditional Transfer is 
Made. 
(3.) Where a Transfer is Made after a Dividend is Declared and be- 
fore it is Payable. 
(a.) A Dividend can not be Apportioned between Successive 
Shareholders. 
(5.) When Interest in Undivided Earnings ceases to be an 
Incident to Shares. 


I. As BETWEEN SHAREHOLDERS AND THE CORPORATION OR ITS 
CREDITORS. 


(1.) Nature of Dividends. —The term dividend, in its re- 
stricted technical sense, means a periodical pro rata distribution 
among the shareholders, according to the number of shares held 
by each, of the past earnings of a corporation, or of such part 
thereof as the directors deem may be safely distributed; in its 
more general sense it is any distribution of the corporate prop- 
erty among the shareholders, at whatever time and in whatever 
form such distribution may be made. In ordinary circumstances 
there is seldom any question as to the title to dividends ; they are 
the profits of the shareholders upon their capital invested in the 
corporate enterprise, and belong to those who appear as share- 
holders upon the books of the company at the time they are de- 
clared and paid. Under peculiar circumstances, however, cases 
do arise, involving the question of title to dividends, not only 
between individuals having legal or equitable interests in the 
shares of stock, but also between a corporation and its sharehold- 
ers. Dividends and titles to dividends have their origin in the 
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official action of the directors of a corporation. One of the es- 
sential ideas of a corporation is that the title to all of the property 
used for corporate purposes and connected therewith or arising 
therefrom, —the capital stock and the accumulated and current 
earnings, —is in the corporate body. Another essential idea is 
that that property must be controlled by those owning a ma- 
jority of the shares of stock, acting by their elective power 
through the board of directors, with certain legislative or charter 
restrictions. Within the charter limits the directors are abso- 
lute managers of the corporate property and affairs according to 
their best judgment. The special charter or the general law un- 
der which the corporation is organized is the contract made by 
the State, creating the corporation and defining and limiting its 
powers and duties, to insure to its creditors, on the one hand, 
that the capital stock shall be maintained as a fund for the pay- 
ment of its obligations, and to its shareholders on the other hand, 
that the money which they have invested with certain purposes in 
view shall not be diverted to other purposes. Every corpora- 
tion, therefore, is formed with a fixed capital stock which the 
directors have no right-to increase or diminish. By disaster, of 
course, its assets may fall below the nominal amount of its capi- 
tal stock ; but if they are intentionally so diminished, by a distribu- 
tion among the shareholders, the State has its remedy against the 
corporation, and the creditors may, as is well settled, follow and 
recover the amounts so distributed. In accordance with this 
principle of the absolute control of the directors according to 
their best discretion within the charter limits, they may decide 
when they are justified in declaring dividends, may fix the rate 
of dividends, and may, if they deem it to be for the welfare of the 
corporation, increase the corporate assets beyond the nominal 
amount of the capital stock by retaining and accumulating the 
profits or earnings, and may apply them to the purchase of prop- 
erty, or to other purposes not beyond the corporate powers.! 
Nor can they be compelled by the shareholders to make dividends 


1 Lord v. Brooks, 52 N. H. 72; Pratt Page, 1 Biss. 461; Millen v. Guerrard. 
v. Pratt, 83 Conn. 446; Brundage v. 67 Ga. 284; Williams v. W. U. Tel. 
Brundage, 60 N. Y. 544; Bailey v. R. Co., Co. 93 N. Y. 162; Barton’s Trust, L. 
22 Wall. 604; C. B. & Q. Ry. Co. » R. 5 Eq, 288. 
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of those earnings, or prevented from accumulating them, unless 
indeed the non-declaration of dividends be in fraud of the share- 
holders, or unless the accumulated profits be appropriated to 
purposes foreign to the nature of the corporation; in which cases, 
as inany other breach of trust on the part of the directors, the 
minority shareholders may appeal to the courts for protection.’ 
(2.) Development of Title to Dividends. — The title to the cor- 
porate profits, as to all the corporate property, is in the corpora- 
tion, until they are divided or specifically appropriated to the 
payment of dividends. Where a dividend is declared it becomes 
an indebtedness of the corporation to all of its shareholders, 
though perhaps not yet payable, the shareholders standing on an 
equal footing with other creditors, provided the dividend does 
not impair the capital stock, the fund upon which the other 
creditors are entitled to rely. The title to all the corporate prop- 
erty still remains in the corporation until a specific appropriation . 
of a part of that property to the payment of the dividend is 
made, when the claim of the shareholders as creditors developes 
into an absolute title to the property so appropriated. Thus, if 
a fire insurance company, after declaring a dividend from profits 
and before it is payable, is made insolvent by a great fire, the 
shareholders come in as creditors equally with the policyhold- 
ers;? but if an insurance company declares a dividend from 
profits, carries the fund divisible to the profit and loss account 
and prepares cheques for the shareholders, and is then made 
insolvent by a great fire, the policyholders have no right to that 
fund; for it has been specifically appropriated to the payment of 
the dividend, and the title thereto has passed to the sharehold- 
ers;* and if a corporation declares a dividend and deposits the 


1 Karnes v. R. & G. Ry. Co., 4 Abb. 
Pr. (x. 8.) 107; March v. Eastern Ry. Co., 
43 N. H. 515; Jackson’s Admrs. v. New- 
ark Plank Rd. Co., 31 N. J. L. 277; 
Ely v. Sprague, Clark’s Ch. 351; Rex v. 
Bk. of Eng., 2 Barn. & Ald. 620; Brown 
v. Monmouthshire, ete., Co., 4 Eng. L. 
& Eq. 118. 

2 Lowerre v. Am. Fire Ins. Co.; 6 
Paige, 482. See, also, Carpenter v. N. Y. 


& N.H. Ry. Co., 5 Abb. Pr. 277: Clapp 
v. Astor, 2 Edw. Ch. 379; Beers v. Bridge- 
port Spring Co., 42 Conn. 17; Keppel’s 
Admr. v. Petersburg Ry. Co., Chase’s 
Dec. 167; Bright v. Lord, 51 Ind. 272; 
Boardman v. L.S. & M.S. Ry. Co., 84N. 
Y. 157; Jermain v.Same, 91 N. Y. 483. 

8 LeRoy v. Globe Ins. Co., 2 Edw. 
Ch, 657. 
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fund divisible in a bank for distribution, and, after the dividend 
has become payable, a receiver for the corporation is appointed, 
the receiver can not withdraw the portion of the fund not paid 
out; for the title to it has passed to the shareholders.’ 

(3.) No Discrimination Between Shareholders Allowable. — 
Every share of stock issued and evidenced by a stock certificate 
represents a pro rata interest in and claim to all future distribu- 
tions of the corporate property, including not only the capital 
stock and the current earnings, but also all accumulated earn- 
ings and the value of all rights and privileges. Between the 
holders of shares the corporation can make no discrimination 
(this does not of course apply to holders of preferred stock ) 
when a dividend is declared or other distribution of property 
made. The holders of shares issued a year before the distribution 
is made have no preference over those holding shares issued one 
day before; it is immaterial when the property distributed 
was acquired or earned or accumulated.? Nor can the corpora- 
tion discriminate between them as to the kind of property dis- 
tributed; it can not force one shareholder to accept his pro rata 


portion in gold, another in depreciated paper, and a third in 
merchandise.* 


Il. As Between Successive ABSOLUTE OWNERS OF SHARES. 


A more important and complicated branch of the question is 
that which grows out of the conflicting interests of different 
persons, springing from identical shares of stock, this branch of 
the question falling under two heads: first, where the conflicting 
interests arise from successive titles or estates in shares, i.e., 
where the absolute title is transferred from one person to 
another by sale or otherwise ; and second, where they arise from 
simultaneous qualified titles or estates in the shares, 7.e., where 


1 Re LeBlanc, 4 Abb. New Cas. 221. Co.,57 N. Y. 196; Boardman ». L. S. 

See, also, King v. Paterson Ry. Co., 29 & M.S. Ry. Co., 84 N. Y. 157; Jermain 

N. J. L. 82, 504; City of Ohio v. Cleve- v. Same, 91 N. Y. 483. 

land Ry. Co., 6 Ohio St. 489. 5 State of Md. v. B. & O. Ry. Co., 6 
2 Phelps v. F. & M. Bk.,26 Conn. Gill, 368; Keppel’s Admr, v. Peters- 

269; Luling v. Atlantic M. Ins. Co., 45 burg, etc., Ry., Chase’s Dec. 167. 

Barb. 510; Jones v. Terre Haute Ry. 
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one person has a life estate and another an estate in remainder; 
the first of which heads we shall proceed to consider. 

(1.) Where an Ordinary Transfer is Made. — In most trans- 
fers of stock no question arises as to the dividend, since the 
transfers are made in stock exchanges, and governed there- 
fore by the usages of those associations. The common method 
of declaring a dividend is for the directors to resolve that a 
dividend shall be declared from the profits of a certain period, 
payable at a future day certain to shareholders of that day, the 
transfer books to be closed a few days before the day of pay- 
ment; and it is the established usage of the New York Stock Ex- 
change, and I presume of other exchanges, that all transfers of 
shares made before the books are closed are ‘ dividend-on,”’ 
that is, include the dividend declared; and all subsequent trans- 
fers are ‘‘ ex-dividend,’’ that is, the dividends belong to the 
sellers. But this usage or custom has no application to transfers 
not made in the exchanges.’ 

(2.) Where an Agreement to Transfer or a Conditional 
Transfer is Made. —One class of cases in which difficulty or un- 
certainty exists is that in which the transfer of shares is not 
absolute and complete; as where it is made with a condition 
subsequent, or where there is an agreement to transfer within 
a certain time at the option of one of the parties; and it is 
generally held that if the condition is fulfilled or the option 
exercised, the transfer dates from the day the conditional sale or 
agreement to sell was made, and the title to all dividends de- 
clared and payable after that day, on the shares transferred, is 
in the buyer. Thus in Harris v. Stephens,’ the defendant, on 
March 6th, offered to sell shares to plaintiff if he gave security by 
March 24th, which the plaintiff did; meantime a dividend was 
declared on the shares, and it was held to belong to the plaintiff. 
In Currie v. White,’ defendant sold to plaintiff an option to 
take certain shares within a year; before this option was exer- 
cised two cash dividends were declared, and it was held that the 
agreement to sell was, if consummated subsequently, a sale in 


1 Lombards v. Case, 45 Barb. 95; Hill 2 7 N. H. 454 (1835). 
v. Newchawanick Co., 8 Hun., 459. 5 45 N. Y. 822 (1871). 
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presenti, and that therefore the dividends passed with the shares to 
the buyer; during the same period a stock dividend was de- 
clared, which the buyer was held not to be entitled to, but this 
distinction was only made upon the ground that the seller was 
not bound under the agreement to advance the money required 
for the privilege of taking the new shares. To the same effect 
is a late English case, Black v. Homersham,' where defendant 
sold to plaintiff, early in August, his shares in a gas company, 
upon condition that twenty per cent of the price be paid down 
and the balance on August 29, which condition was fulfilled; 
meanwhile on August 28, a dividend was declared, and it was 
held that the sale was one in presenti, and that the buyer of the 
shares was entitled to the dividend; Kelly, Chief Baron, saying 
that, ** the completion of the purchase has relation back to the 
time when the contract was made, which vested from that moment 
the right to the shares in the purchasers. They purchased the 
shares on that day, and at that time and at their then value, and 
when they paid the remainder of the purchase-money at the 
time fixed for completion, they had a complete title to the shares 
as they bought them on the lst of August.”’ 

Bright v. Lord,? a case based upon similar facts, decided the 
question involved differently. The defendant on April 1, 1873, 
sold to plaintiff an option to take shares before June 18th, 
afterwards extended to July 18th, before which day the option 
was exercised and the shares transferred ; and it was held that a 
dividend declared July 3d, and payable August Ist, did not pass 
with the shares, but went to the seller. This case, like the 
others, recognized the principle that dividends when declared go 
the shareholders, but unlike the other cases, it held that under 
such an agreement as this, the seller and not the buyer was the 
owner of the shares ; that the ownership of the buyer began only 
at the consummation of the transfer, and did not relate back to 
the date of the agreement to sell or to the conditional sale. While 
this decision is apparently the reverse of the others cited, it is 


in reality based upon a point having no relation to the subject 
under consideration. 


1 L. R, 4 Exch. Div. 24 (1878). 51 Ind. 272 (1875). 
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(3.) Where a Transfer is Madeafter a Dividend is Declared and 
before it is Payable. —In cases of this sort the question of title 
to dividends sometimes arises. We have seen that the title to 
all corporate property, including accumulated and current earn- 
ings, is in the corporation; that when a dividend is declared 
from that property, the amount of the dividend becomes an 
indebtedness to the shareholders ; the property to be distributed, 
however, still belonging to the corporation, and composing part 
of the fund which other creditors of the corporation may draw 
upon; and further, that when property for the payment of the 
dividend has been set apart and appropriated specifically or 
impliedly, as where it is carried to the profit and loss account 
and dividend cheques are prepared, or where it is deposited in a 
bank for the payment of the cheques drawn to the shareholders, 
then and then only, the property to be distributed becomes 
wholly separated from the rest of the corporate assets so as to be 
no longer exposed to the claims of creditors, and the title to it 
passes to the shareholders. 
(a.) The Dividend can not be Apportioned Between Successive 
Owners of Shares. —A share of stock, as above defined, is an 
abstract uncertain claim, which does not ripen into a certainty 
until a distribution of corporate property is made ; for if the cor-- 
poration should have losses instead of profits and the capital 
stock should be dissipated, the share becomes worth only the 
paper on which it is printed. Now, the primary object of the 
claim is an equity in that portion of the capital stock contributed 
by the person to whom the stock certificate was first issued; the 
secondary object is a proportionate equity in all the increase of 
corporate property. When the share is transferred the claim to 
the secondary object passes as an incident with the claim to the 
primary object, until it is in some way separated from the pri- 
mary claim and made capable of independent ownership. Because 
of the uncertainty of this claim to the increase of corporate prop- 
erty, there can be no apportionment of dividends between 
successive owners of shares; for it can not be ascertained when 
the increase accrued. Interest on capital accrues from day to 
day, six per cent in twelve months, one per cent in two months, 
and may therefore be apportioned; but the profits of a corpora- 
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tion for a year may have all accrued in the first or the last month 
of the year. But whether in the one or the other, or from day to 
day, there isno way ofascertaining. Hence, equitable apportion- 
ment would be impossible; and the cases accordingly hold that 
with the transfer of shares passes also, as an entirety, the right 
to all future dividends, and that it is immaterial from what 
source or where the earnings or accumulations from which the 
dividends are declared accrued. A brief summary of the cases 
on this point may not be superfluous. Kane v. Bloodgood,' held 
that-an assignment of shares passes also the growing profits on 
such shares, and that an action at law to recover such profits after 
they are ascertained and declared exists in the assignee. In 
Clapp v. Astor,’ where a person was entitled under a contract to 
the dividends on certain shares of stock from 1823 to 1828, and 
none were declared until 1830, when one of nearly one hundred 
per cent was declared, it was held that no apportionment could be 
made, though it was declared from profits which largely accrued 
during the period named; also that such a contract refers to divi- 
dends to be ascertained and declared by the corporation, and not 
to the growing profits from day to day or month to month, to 
be ascertained upon an investigation by third persons or courts 
- of justice into the accounts and transactions of the company. In 
Hyatt v. Allen,’ it is said that a shareholder has no legal title to 
the profits of a corporation until divided; until then they are not 
profits on shares of stock,and a contract by a shareholder in ref- 
erence to dividends and profits on his shares includes only divi- 
dends or profits declared by the corporation and allotted to 
shareholders, and not profits to be ascertained by third persons 
or courts. In Williams v. Western Union Telegraph Company,‘ 
it was said: ‘*It is now well settled that a shareholder in a cor- 
poration has no legal title to its accumulated profits until 
they are divided, and when divided they go to the share- 
holders. * * * Incident to the ownership of stock in a cor- 
poration and passing with the assignment of shares thereof, is 


17 Johns. Cas. 90 (1828 ). 4 61 How. Pr. 217; affirmed 93 N. Y. 
2 2 Edw. Ch. 379 (1834). 162 (1883). 
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the right to receive the proportional share of all the profits not 
divided at the time of the purchase of the shares, and it is imma- 
terial at what time and from what source these profits have been 
earned.”’ 

In Granger v. Bassett,’ the court said: ‘* The General Statutes, 
chapter 97, section 24, do not change the rule of law which held 
dividends from profits of corporations not to be apportionable. ? 
Such dividends are not only contingent but uncertain in amount 
till the expiration of the full period for which they are de- 
clared.’’ Jones v. Ogle® also recognizes the rule that dividends 
can not be apportioned between successive claimants, and after 
citing the apportionment act of 1870,‘ held that where a divi- 
dend was declared for a period, during part of which A. was 
entitled to the dividends declared, and during the other portion 
B., the statutory provision cited did not apply.® 

(b.) When Interest in Undivided Earnings ceases to be an 
Incident to Shares. — But when does a dividend declared upon 
shares become so far separated from those shares as not to pass 
with them when they are transferred, as to be no longer an inci- 
dent to the shares? Does that separation occur while the divi- 
dend is still a mere indebtedness of the corporation to its 
shareholders, or only when property has been set apart and ap- 
propriated to the payment of that indebtedness? Does it occur 
when the dividend is declared, or when it becomes payable? 
While there is some diversity in the decisions on this point, it 
will be found that most of the cases hold that when a dividend 
is declared, even though not then payable, it ceases to be an in- 


1 98 Mass. 462 (1868 ). 


2 Foote, App., 22 Pick. 299. 

3 L. R. 14 Eq. 419 (1872). 

433 & 84 Vict., ch. 35: As follows: 
“All rents, * * * dividends, and 
other periodical payments in the nature 
ofincome, * * * shall, like interest 
on money lent, be considered as accruing 
from day to day, and shall be apportion- 
able in lapse of time accordingly.” 

5 See, also, Jones v. Terre Haute Ry. 
Co., 57 N. Y. 196; Boardman L. 8. & 


M. S. Ry. Co., 84 N. Y. 157; Jermain v. 
Same, 91 N. Y. 483; King ». Follett, 3 
Vt. 385; Foote, Applt., 22 Pick. 299; 
Minot v. Paine, 99 Mass. 101; Rand v. 
Hubbell, 115 Mass. 461; Gifford v. 
Thompson, Ibid. 478; Phelps v. F. & M. 
Bank, 26 Conn. 269; Coleman v. Col. Oil 
Co., 51 Pa. St. 74; Ryan v. Leaven- 
worth Ry. Co., 21 Kan. 365; Paris v. 
Paris, 10 Ves. 184; Clive v. Clive, Kay, 
600; Ibbotson v. Elam, L. R. 1 Eq. 188; 
Bates v. McKinley, 31 Beav. 280. 
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cident of the shares, and becomes so far separated from them 
that it will no longer pass with a transfer of the shares, but goes 
to the then holder. Carpenter v. New York and New Hampshire 
Railway Company ' held that one shareholder can not in behalf 
of all the shareholders obtain an injunction against the payment 
of the dividend declared, for when the dividend is declared the 
shareholder’s individual claims accrue. In Hill v. Newchawanick 
Company,’ the plaintiff owned shares of stock of the defendant 
company on January 25, 1873, on which day the directors re- 
solved ** to pay a dividend of 4 per cent on this day, and another 
of like amount, at the option of the agent, from the earnings of 
last year.’’ A bank became the owner of plaintiff’s shares and 
received from him an order for the second dividend ; in July the 
bank re-transferred the order to the plaintiff and sold the shares 
to the defendant’s agent, who subsequently exercised the option 
of making the second dividend payable ; and it was held that the 
plaintiff was entitled to the dividend; that it was not a growing 
incident of the shares at the time of their sale, but a fixed in- 
debtedness to the then shareholder, with nothing uncertain 
except the day of payment, and that it therefore did not pass on the 
transfer of the shares. It was said in Boardman v. Lake Shore 
and Michigan Southern Railway Company,’ that when a dividend 
is declared it belongs to the owner of the shares at the time ; and 
in Jermain v. Same,‘ that when a dividend ‘is once declared 
and credited to the shareholder, the amount is separated from the 
assets; it is then no longer represented by his shares and no 
longer an incident thereof, and when he transfers his shares he 
does not transfer his dividends.’’ In Bright v. Lord, an Indiana 
case already cited, where a dividend was declared July 3, payable 
August 1, between which days a transfer of the shares was com- 
pleted, it was held that the dividend did not pass. The court, 
after quoting from the case of De Gendre v. Kent,’ as follows: 
«* As soon as the dividend was declared, although payment for 
the convenience of the company was postponed until the follow- 


1 § Abb, Pr. 27 (1857). 3 84 N. Y. 157 (1881). 
2 8 Hun, 459(1876); affirmed71 N. Y. 4 91 N. Y. 483 (1883). 
593. 5 L. R. 4 Eq. Cas. 283. 
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ing January, from that instant the testatrix became entitled to it, 
although she could not then have recovered it,’’ deduced from 
that case and others cited, this rule: That the holder of shares at 
the time a dividend is declared owns the dividend, and a sale of 
the shares afterwards will not carry the dividend, though it 
may not be paid or payable till after the sale. The general. 
principle of these cases is supported by several analogous En- 
glish cases. In Lock v. Venables,’ a testatrix died May 29, 
hequeathing certain shares for life. On May 26, the com- 
pany had declared a bonus, or extra dividend, payable June 10; 

it was held that the bonus did not go to the life tenant as income, 
but was part of the residuary estate, for it was actually declared 
in the lifetime of the testatrix, though not payable until later; 

that is, the title to the bonus became separated from the shares 
the day it was declared, and not when it became payable. In 
Wright v. Tuckett,? the person having a life interest in certain 
shares of stock died September 18th. On September 16th the 
company declared a dividend payable November Ist, which 
Wood, Vice-Chancellor, held to belong to the representatives of 
the life tenant; or, in other words, the title to the dividend be- 
came separated from the shares when it was declared. This was 
opposed to the decision of the Vice-Chancellor in the former case 
of Clive v. Clive,® but that case, as he here says, turned upon the 
peculiar wording in a clause of the deed of settlement of the cor- 
poration. In De Gendre v. Kent‘ a corporation declared two 
dividends in June, 1865, payable July 15, 1865, and January 15, 
1866. A shareholder received the first dividend and died De- 
cember 31st, bequeathing her shares as part of her residuary 
estate for life. The Vice-Chancellor held, in conformity with 
his decision in Wright v. Tuckett, that, as soon as declared, the 
dividend, though not payable, was a debt due to the testatrix, and 
being then separated from her shares of stock, was part of her 
residuary estate. The only case not in harmony with these seems 
to be Burroughs v. North Carolina Railway Company.’ There 


1 27 Beuv. 598 (1859). ‘ Supra (1867). 


2 1 Johns. & Hem. 266 (1860). 5 67 N. C. 876 (1872). 
5 Key, 600. 
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the defendant company on February 16th declared a dividend of 
six percent, payable three per cent on April 1st, and three per cent 
on July 1st. On February 17th the plaintiff,a shareholder, sold 
his shares, and on February 21st gave notice of his claim to the 
dividend. The court held that the dividend passed with the 
shares, saying, ‘‘ It is only when it becomes payable that the div- 
idend becomes ‘ fruit fallen,’ and detached from the principal 
estate so as not to pass with it.”’ 


Epwarp C. Moore, Jr. 
New York, N. Y. 


THE COMPETENCY OF WITNESSES. 


COMPETENCY OF WITNESSES AS DEPENDENT 
UPON THEIR MENTAL STATUS. 


. Preliminary Observations. 

II. Insufficient Understanding. 

III. Idiots. 

IV. Insane Persons. 

V. Intoxicated Persons. 

VI. Deaf-mutes. 

VII. Children — Age as affecting Competency. 
VIII. The requisite Religious Instruction. 


IX. Competency of Witness as Dependent upon means of Knowledge. 
. Effect of Imperfect Recollection. 


I. Preliminary Observations. — A witness is a means or in- 
strument of evidence, i.e., of unwritten or oral evidence; his 
function is to inform the tribunal or officer before whom he tes- 
tifies as to matters of fact. Obviously, in order to the proper 
exercise of this important function, the proposed witness must 
possess certain qualifications, or, to speak more accurately, he 
must not labor under certain disqualifications, some of which will 
be presently considered, or he will be rejected by the court or 
magistrate as an éncompetent witness, and his testimony excluded. 
The chief reason for the exclusion of the testimony of such a 
witness, is, that it would, if admitted, tend to mislead the jury ; 
and it is clear that the propriety of the exclusion in each particular’ 
case must largely depend upon the constitution of the tribunal to 
which the evidence is submitted, and the mode of proceeding be- 
fore it. Then, too, the difference which exists between judicial 
investigations and the ordinary transactions of life, must be con- 
sidered, more especially with regard to the space of time 
allowed for decision, the temptations to deceive, the facilities of 
deception, and the consequences of deciding incorrectly.’ 

At common law the disqualifications which rendered a witness 
incompetent to give any evidence at all, were: (1) Insufficient 
understanding ; (2) refusal to be sworn or to acknowledge the 


1 1 Phill. Ev. (4th Am. ed.) 7; 1 Greenl. Ev., sect. 326. 
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sanction of an oath; (3) infamy arising from conviction of 
crime; (4) the position of the proposed witness as a party to 
the controversy under investigation; and (5) his being inter- 
ested in the event of the matter in issue to any extent, no matter 
how trifling." 

Let us now examine the first of these common-law disqualifi- 
cations, noting, as we proceed, the statutory changes which both 
in England and America have from time to time circumscribed 
and limited the application of the common-law rule. 


Il. Insufficient Understanding. —The disqualification first 
mentioned in the preceding section is that of mental deficiency. 
This defect, whatever may have been its cause; whether it be 
temporary or permanent, curable or incurable ; whether it. be 
due to the tender years of the witness, or to some disease, 
intemperate habits, loss of memory or any other cause, is abso- 
lutely fatal to the competency of the witness so long as it exists; 
on its removal, however, the witness’ competency is restored. 
Persons laboring under this kind of disqualification are, dots, 


insane persons, intoxicated persons, deaf-mutes and children. 
Each of these classes will be considered in turn. 


Ill. Zdiots.— An idiot is defined to be one who, from his 
nativity is by a perpetual infirmity non compos mentis.? His 
infirmity is incurable and he can under no circumstances become 
a competent witness. In his case, as in that of an insane person, 
the great safeguard provided by the law in order to secure the 
truth of oral evidence, viz.: that it be delivered under the sanec- 
tion of an oath, is wanting; for not being capable of compre- 
hending either the nature and obligation of an oath, or the 
temporal or spiritual consequences of its violation, its adminis- 
tration to him would be an idle ceremony.® 3 


1 Some writers name a sixth classin qualification of the witness to testify at 
which they include grand and petit jur- all. 
ors, whose incompetency to testify as to 2 Co. Lit. 247a. 
matters upon which they have deliber- 3 See Gebhard v. Shindle, 15S. & R. 
ated in the secrecy of the jury room, is (Pa.) 235; Phebe v. Prince, Walk. Rep. 
grounded upon principles of public 131; Kilburn v. Mullen, 22 Iowa, 498; 
policy, and is, in the present writers’ Fuller v. Fuller, 17 Cal. 605; Coleman 
opinion, rather an inhibition upon the v. Commonwealth, 25 Gratt. (Va.) 865. 
disclosure of certain facts, than a dis- 
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Lord Hale classes persons deaf and dumb as_ idiots,' 
but such a position would hardly be accepted at this day, 
although later authorities in England maintain that one who is 
born deaf, dumb, and blind must be regarded as in the same 
state as an idiot, being supposed incapable of any understanding, 
as wanting all those senses which furnish the human mind with 
ideas.?, However this may be, the fact that the proposed wit- 
ness is an idiot must be proved by other testimony, and not by 
a preliminary examination of the witness ; and even if the court 
have any discretion, by which they may permit such preliminary 
examination, still it is not error for them to refuse to allow it.’ 


IV. Insane Persons. —A madman, or person permanently 
deranged, is as fully disqualified as an idiot, and for the same 
reason ;* and proof of incompetency for such cause is inadmis- 
sible. But if the witness, though insane, be capable of under- 
derstanding the obligation of an oath and of giving a correct 
account of things seen or heard in connection with the issue, he 
is competent. Thus, a lunatic is competent during a lucid 
interval.?’ The question is whether the witness is insane at the 
time he is offered as a witness, and this question is a preliminary 
one to be decided by the court.® 

A respectable text-writer observes that the witness, to be com- 
petent, must have been in possession of his intellect at the time 
of the event to which he testifies, as well as at the time of his 
examination ; and that it ought to-appear that no serious fit of 
insanity has intervened, so as to cloud his recollection, and cause 
him to mistake the illusions of imagination for the events he 
has witnessed.? But the Supreme Court of Connecticut has held 
that the question whether a witness, sane at the time he testifies, 
was insane at the time of the transaction with regard to which 


11 Hale, P. C. 84. 6 District of Columbia v. Armes, 107 
2 1 Bla. Com. 804; 2 Steph. Com. 580. U.S. 519; s. p. Coleman v. Common- 
See, infra, sect. VI.; Reg. v.Guttridge,9 wealth, 25 Gratt. (Va.) 8. 


Carr. & P. 471; Reg. v. Megson, Id. 428. 7 Evans v. Hettich, 7 Wheat. (U. 8.) 
3 Robinson v. Dana, 16 Vt. 474. 453, 470; Campbell v. State, 23 Ala. 44. 
* Com. Dig. tit. Testmoign, A. 1; Liv- § Rex v. Hill, 20 L. J. 222 m; Hal- 
ingston v. Kiersted, 10 Johns. (N. Y.) comb v. Halcomb, 28 Conn. 177; Can- 
862. nady v. Lynch, 27 Minn. 435. 
5 Livingston v. Kiersted, supra. ® Allison (Scotch) Pr. 436. 
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he testifies, goes only to the credibility of his testimony and 
not to his competency, and is therefore a subject for evidence to 
the jury, to be adduced by the opposing party with his other 
evidence ; and to be proved in the same manner as insanity in 
any other case.'. And other respectable decisions hold that one 
who has been adjudged restored to sanity may testify as to facts 
that occurred while he was under guardianship as insane.? 

The burden of proof as to restoration to sanity rests upon the 
party offering the witness. Thus, an inquisition of lunacy found 
against one is prima facie evidence of his incompetency, and 
unless it be overcome by evidence of his sanity, he should not be 
permitted to testify, even as against one not a party to the pro- 
ceedings in lunacy. But the fact of insanity must, in the first 
instance, be proved by the party objecting to the witness.‘ 

As respects the competency of persons afflicted with monoma- 
nia, ?.e., unsoundness of mind upon one particular subject (not 
a part of the matter in issue), Mr. Roscoe advises the exclusion 
of their testimony,’ andthe Privy Council of England have said 
that if the mind is unsound on one subject, and this unsoundness 
at all times exists upon that subject, the mind of such a person 
can not properly be considered really sound upon other subjects.® 


V. Intoxicated Persons.— Much of what has been already 
said applies to this class of incompetent witnesses, with the 
single qualification that while in the cases of idiocy or insanity, 


1 Halcomb v. Halcomb, supra. 

2 Sarbach v. Jones, 20 Kan. 497. 
Compare Endel v. Walls, 16 Fla. 786. 

3 Hoyt v. Adee, 3 Lans. (N. Y.) 173; 
s. p. Armstrong v. Timmons, 3 Harr. 
(Del.) 342. 

* State v. Holloway, 8 Blackf. (Ind.) 
45. 
5 Rosc. Cr. Ev. 128. Mr. Best, how- 
ever, calls this “hard measure.” Best 
Princ. Ev. 168. 

® Waring v. Waring, 12 Jur. 947, a 
case where a will was set aside on the 
ground of mental incapacity in the testa- 
tor caused by monomania. In another 
case (a trial for manslaughter), the wit- 


ness’ delusion, both at the time of the 
transaction and of the trial, was that he 
was possessed of twenty thousand spirits. 
He appeared to understand the obliga- 
tion of an oath, and to believe in future 
rewards and punishments, and a physi- 
cian testified that in his opinion the 
witness could give an account of any 
transaction that happened before his 
eyes. His testimony was admitted, the 
court holding that in the case of such a 
delusion, it was for the court to decide 
upon the competency of the witness, and 
for the jury to pass upon his credibility. 
Reg. v. Hill, 15 Jur. 470; 5 Eng. L. & 
Eq. 547; 5 Cox Or. Cas, 259. 
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the party objecting to the witness must prove his incapacity, and 
may call witnesses for that purpose, yet in the case of a person 
called as a witness while in a state of intoxication, the court may 
decide, from its own view, whether the witness is in such a situa- 
tion that he ought not to be permitted to testify.! If competent 
at the time his evidence is offered, it is no objection to his admis- 
sion that he has been found to be an habitual drunkard, and his 
estate committed to trustees; ? nor can his intemperate habits be 
proved to impeach his competency.’ 

But while the intoxication of a witness at the time of the trans- 
actions of which he testifies does not destroy his credibility, it 
undoubtedly impairs it, but if his testimony is corroborated, or 
his recollection of the transaction appears to be distinct and clear, 
he is entitled to belief.‘ 


VI. Deaf-mutes.— Where a person deaf and dumb from 
birth, is offered as a witness, the burden of proving his posses- 
sion of sufficient understanding to become a competent witness 
rests on the party offering him., This results from the ancient 
presumption laid down by Lord Hale, that persons so situated 
are to be deemed the same as idiots.° In view, however, of the 
fact that modern science has discovered a way of educating these 
unfortunate persons, who have been found to be of much greater 
intelligence than was anciently supposed, less evidence is now re- 
quired than formerly to rebut this presumption, if, indeed, it may 
still be deemed to have any force. Sufficient understanding 
being shown, a deaf mute may be sworn and give his testimony 
through an interpreter. Such a witness is competent in Indiana, 
if he has sufficient discretion, and understands that perjury is 
punishable by law, though he has no conception of the religious 
obligation of an oath.’ If he can write sufficiently well to com- 
municate ideas perfectly in that way, he will be required to 


1 Hartford v. Palmer, 16 Johns. (N. Y.) * State v. Costello, 62 Towa, 404. 

143, Compare Gould v. Crawford, 2 Pa. 5 See supra, sect. ILI. 

St. 89; Cannady v. Lynch, 27 Minn. 435. ® Ruston’s Case, 1 Leach C. C. 408; 
2 Pa. Act Feb. 25,1819; Gebhartv. 1Russ. Cr. 7. 

Shindle, 15 S. & R. (Pa.) 235, 238. 7 Snyder v. Nations, 5 Blackf. (Ind.) 
8 Thayer v. Boyle, 80 Me. 475. 295. 
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give his testimony in writing;' but he may resort to signs, 
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though it appears that he can read and write and communicate 


ideas imperfectly by writing.? 


VII. Children —Age as Affecting Competency. — The law fixes 


no precise age within which children are absolutely excluded as 


witnesses. 


Their competency depends upon their intelligence, 


judgment, understanding, and ability to comprehend the nature 
and effect of an oath.* If over the age of fourteen the law pre- 
sumes the witness to possess common discretion and understand- 
ing, and he will not be interrogated respecting his capacity, unless 
some reason creating suspicion be shown ;* but if he be under 
that age no such presumption exists, and the court will determine, 
in the exercise of a sound discretion, whether the witness has the 
requisite capacity and intelligence ;° and that discretion is not 
reviewable in an appellate court, except upon a clear showing of 


its abuse.® 


1 Morrison v. Lennard, 3 Car. & P. 
127. 

2 State v. DeWolf, 8 Conn. 93; Com- 
monwealth v. Hill, 14 Mass. 207; Snyder 
v. Nations, supra. As to the admissibil- 
ity of the declarations (communicated 
by signs), of a deaf and dumb female 
upon whom a rape is alleged to have 
been committed, to prove the commis- 
sion of the offense, or describe the guilty 
person, see People v. McGee, 1 Den. 
(N. Y.) 19, 24; Reg. v. Guttridge, 9 Car. 
& P. 471; Reg. v. Megson, Jd, 428. 

8 Flanagan v. State, 25 Ark. 92; 
Warner v. State, Id. 447; People v. Ber- 
nal, 10 Cal, 66; State v. Denis, 19 La 
Ann. 119; State v. Whittier, 21 Me. 341; 
Brown v. State, 2 Tex. App. 115; State 
v. Richie, 28 La Ann. 327. At one time 
the English rule was that no child under 
nine, and very few under ten years of age 
should be admitted. Rex v. Travers, 2 
Str. 700. See, also, 1 East P. O. 442; 1 
Hale P. ©. 802; 2 Jd. 278. But this rule 
was found to be unwise, in some instances 
depriving children of the protection of 
the law against acts of violence. In Bra- 


zier’s Case (which was an indictment for 
an indecent assault upon a girl of five 
years) the English judges unanimously 
adopted the rule stated in the text (which 
has ever since been followed), but insisted 
upon the administration of an oath in every 
case. 1 Leach C. C. 199; 1 East P. OC. 
448; B. N. P. 293. See, also, R. v. Per- 
kin, 2 Moo. C. C. 189. 

* Den v. Vancleve, 2 South. (N. J.) 
589. In Indiana the age of ten is the 
statute period of presumption. Black- 
well v. State, 11 Ind. 196; Holmes v. 
State, 88 Ind, 145. 

5 State v. Richie, 28 La Ann. 827; 
Anonymous, 2 Penn. (N. J.) 930; Van 
Pelt v. Van Pelt, Jd. 657; Jackson v. 
Gridley, 18 Johns. (N. Y.) 98. 

6 Peterson v. State, 47 Ga. 524; State 
v. Denis, 19 La. Ann. 119; State 
v. Jackson, 9 Ore. 457; Brown v. State, 
6 Tex. App. 286; Ake wv. State, Id. 898; 
Burk v. State, 8 Id. 836; William v. 
State, 12 Id. 127. 

The following summary of the adjudged 
cases will serve to illustrate to what ex- 
tent the examination as to intelligence 
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VIII. The requisite Religious Instruction — Thus we see that 
while age standing alone (the requisite intelligence being present), 
is by no means a criterion by which to judge of the competency of 
children as witnesses, yet their admissibility depends not merely 
upon their possessing a competent degree of understanding, but 
also in part, upon their having received sufficient religious 


has been carried by judges in these cases, 
where the witness is within the statutory 
age of presumption. In Spears v. Snell 
(74 N. C. 210), a boy of thirteen was 
permitted to testify and consulted as to 
his own wishes, where the question was 
as to his custody and guardianship. In 
State v. Scanlon (58 Mo. 204), on a trial 
for murder, a child of nine years who, 
after a little delay, was able to give intel- 
ligible answers, although at first, from 
the novelty of the surroundings, etc., 
she was prevented therefrom by nervous 
agitation, was admitted. In Jenner’s 
Case (2 C. H. Rec. (N. Y.) 147-149), 
where, though nine years old, and quite 
intelligent, the witness did not compre- 
hend the nature of an oath nor the con- 
sequences of false swearing, the judge in- 
structed her on the spot, and admitted 
her testimony. In Davidson v. State (39 
Tex. 129), a child of ten who said “that 
she did not know what God and the laws 
of the country would do to herif she 
swore falsely, but that she would tell the 
truth,” was held competent. In Black- 
well v. State (11 Ind. 196), it was held 
that a child under ten, who does notknow 
how perjury will be punished, but be- 
lieves it will be; who knows that it is not 
right to swear toa lie, and says she would 
tell the truth if sworn, and always, if 
mother wanted her to, and that her 
mother had told her to in this case, 
may be presumed to have been compe- 
tent, the court below having admitted 
her. See, also, Commonwealth v. Hutch- 
inson, 10 Mass. 225. In Commonwealth 
v. Carey (2 Brews. (Pa.) 404), a child of 
eight was sworn, although she had stated 
that she did not know how to read, or 


what the Bible was, she having replied 
that she must tell the truth when on the 
stand, and if not she would ‘‘go to the big 
fires of hell.”’ See, also, Wade v. State, 
50 Ala. 164. So it has been held that on 
a criminal trial a child of seven may tes- 
tify (Washburn v. People, 10 Mich. 372; 
State v. Morea, 2 Ala. 275); and if cor- 
roborated by circumstances his testimony 
is sufficient to justify a conviction of a 
capital crime, although that testimony is 
contradicted by the evidence of an adult; 
the credibility of the witness being left to 
the jury (State v. Le Blanc, 1 Treadw. 
(S. C.) Const. 354; State v. Le Blanc, 3 
Brey. (S. C.) 839) ; and the fact that such a 
child is not punishable for perjury makes 
no difference. Johnson v. State, 61 Ga. 
85. See, also, State v. Richie, 28 La Ann. 
827; McGuire v. People, 44 Mich. 286. 

On the other hand, it is held that a child 
nine years old, whose examination shows 
an utter want of anything like knowledge 
of the nature or character and conse- 
quences of an oath, is not a competent 
witness. Williams v. State, 12 Tex. 
App. 127. So held where she said on her 
examination that she did not know what 
the Bible was; that she had been to 
church but once; that she had heard of 
God, but did not know who he was; and, 
that if she swore to a lie, she would be 
put in jail, but did not know whether she 
would be punished in any other way. 
Carter v. State, 63 Ala. 52; s.¢. 85 Am. 
Rep. 4; s. p. Benson v. State, 72 Ala. 
191. Where the witness is a mere infant 
(four years old) he can not have that idea 
of a future state which will make him a 
competent witness. Rex v. Pike, 3 Car. 
& P. 598. 
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instruction to enable them to comprehend the nature of an oath 
and the consequences of perjury.! The examination as to this 
matter, should be made by the court,? without the interference 
of counsel further than the judge may choose to allow,® and the 
court in a proper case may explain the matter and instruct the 
child, and then determine whether or not he shall be sworn and 
permitted to testify. Some of the English judges have even 
gone so far as to postpone the trial, where the child was the 
principal witness, in order to afford an opportunity to impart 
the necessary instruction upon this subject ;*° but this practice is 
not favored in England, and, so far as the writer knows, has not 
not been adopted in this country.® 


IX. Competency of Witnesses as Dependent upon means of 
Knowledge. — A witness otherwise competent should not be 
rejected because it seems to the court that he has had but little 
opportunity to acquire knowledge of the facts as to which he is 


1 Carter v. State, 63 Ala. 52; s. ¢, 
35 Am. Rep. 4; 1 So. L. Jour. & R. 796; 
2 Week. Jur. 559. 

2 People v. McNair, 21 Wend. (N. Y.) 
608. 

5 Carter v. State, supra. 

* Ibid. A child produced as a wit- 
ness, who understands that he is brought 
to court to tell the truth, that it is wrong- 
ful to tella lie, and that he will be pun- 
ished if he tells a lie, has sufficient under- 
standing of the obligation of an oath to be 
competent. State v. Levy, 23 Minn. 104. 
So held of a girl nine years old, who tes- 
tified on her voir dire that she under- 
stood the nature ofan oath, and that if she 
did not swear the truth, she would go 
into hell-fire (Draper v. Draper, 68 Il. 
17); and of another, who, on being asked 
what would become of her if she swore 
to a lie, answered: “I shall go to the bad 
world.” Vincent » State, 8 Heisk. 
(Tenn.) 120. So held, also, where the 
answer was, “The bad man will get 


me.” Longston v. State, 3 Heisk. (Tenn.) 
414. 


In a comparatively recent English case, 
achild of eight was called, who, up to the 
time of the event to which she was to 
testify, had received no religious teach- 
ing, and had never even heard of a God. 
During a period of about sixteen weeks 
before the trial, she had been, on two 
occasions, visited and instructed by a 
clergyman as to the nature and obligation 
of an oath, but at the trial, still seemed 
to have no real understanding on the 
subject of religion or of a future state. 
Her testimony was rejected, Patteson, 
J., saying he must be satisfied she felt 
the binding obligation of an oath from 
the general course of her religious edu- 
cation, and not merely from instructions 
recently communicated for the purposes 
of the trial. Rex v. Williams, 7 Car. & 
P. 820. 

5 Rex v. White, 2 Leach C. C. 430 n, 
(a); Rex v. Wade, 1 Moo. C. C. 86. 

6 See Rex v. Williams, 7 Car. & P. 
820; Reg v. Nicholas, 2 Car. & K. 246; 
Powell Ev. 19; Rex v. Pike, 8 Car. & P. 
598. 


THE COMPETENCY OF WITNESSES. 591 


called upon to testify. The rule is that, as between living wit- 
nesses, one is not to be excluded because another had a better 
opportunity of knowing a fact deposed to.'. Thus, one who has 
heard certain statements, in themselves competent evidence, on 
which a party to a suit claims to have acted, is a competent wit- 
ness thereto, although the speaker himself might have been sum- 
moned ;? and instructions to an agent may be proved by one 
standing by at the time, as well as by the agent.’ 

Again, where A. communicated to B. a statement made to him 
by C., and can not recollect its substance, C. is a competent wit- 
ness to prove it; * and one who overheard all but a small portion 
of a conversation may testify as to what was said.’ So, also, it 
is no objection to the testimony of a witness who deposes to 
general reputation of pedigree that he is not one of the family 
or intimately acquainted with it; ® and persons are competent to 
prove the general correctness of plaintiff’s day-book, who have 
settled their accounts by his ledger, which was posted from the 
day-book.’? But a witness called to testify respecting a custom 
of trade, who showed that his knowledge of it was not later than 


a year before the time of the trial, was held incompetent to prove 
what the custom was.’ 


X. Effect of Imperfect Recollection. — The fact that a witness, 
who is called to testify to the declarations of another, can not 
state the precise time or place, or the names of the persons 
present, goes only to his credibility, and not to the admissibility 
of the testimony; ® and the fact that he can not remember all 
that was said will not exclude his testimony of what he does re- 
member ;” it is sufficient if he is able to give the substance of 
what was said." But a witness who merely thinks he could give 


1 Governor v. Roberts, 2 Hawks (N. ® Banert v. Day, 3 Wash. 248. 
C.), 26. 7 Stroud v. Tilton, 4 Abb. (N. Y.) 
2 Badger v. Story, 16 N. H, 168. App. Dec. 324. Compare Smith v. 
3 Featherman v. Miller, 45 Pa. St. 96. Smith, 1 Thomp. & C. (N. Y.) 63. 
4 Green v. Cawthorn, 4 Dev. (N. C.) ® Hale v. Gibbs, 43 Iowa, 380. 
409; s. p. Curry v. Robinson, 11 Ala. ® Walker v. Blassengame, 17 Ala. 810. 
266. 10 Pond v. State, 55 Ala. 196; Wright v. 
5 Davis v. Smith, 75 N.C. 115; Com- State, 85 Ark. 639. 
monwealth v. Farley, Thach. (Mass.) Cr. 11 Burson v. Huntington, 21 Mich. 145. 
654, Compare Black v. Woodrow, 89 Md. 194; 
State v. Hughes, 29 La. Ann. 514. 
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the substance, perhaps, of a lost document, is not competent to 
prove its contents.! 

In Fuller v. Maccracken,? the witness, on cross-examination as 
to whether he had mailed certain notices, answered ‘* that he had 
no doubt he had mailed them, but could not say he precisely re- 
membered the distinct fact.’’ It was held that this was compe- 
tent evidence to go to the jury, and that the degree of its 
reliability was a question for their consideration. So, also, it 
has been decided that the testimony of a witness who declares 
himself unable to answer questions put to him on cross-examin- 
ation, on the ground that his memory at times fails him in con- 
sequence of mental injury resulting from sunstroke, and such is 
his present condition, is not to be stricken out by the presiding 
judge, but may be submitted to the jury.* But the testimony of 
a person eighty years of age was held insufficient, upon an issue 
in chancery as to the fairness of a conveyance, his memory being 
too impaired to recollect whether he made alleged payments, 
amounting to $1,300 in 1861, 1862, 1863, 1864,or 1865, or 
whether he got any of the money from the grantor, his son-in-law.‘ 

Where any written instrument, memorandum, or book entry 
exists, by the aid of which the witness’ memory of the transac- 
tion in question would be likely to be refreshed and assisted, 
such writing may be referred to by him for that purpose, and if 
the writing is present in court, he may be compelled to consult 
it. And the writing may be one prepared by another than the 
witness, if he recognizes its correctness,® and not even an origi- 
nal writing ; a copy being sufficient, provided the witness, after 
consulting the paper, is enabled to speak from his own recollec- 
tion ;7 but this subject of refreshing the memory belongs to an- 
other division of the law of evidence, and need not be further 


considered here. Srewart RapaLJe. 
New York, N. Y. 


1 Graham v. Chrystal, 2 Abb. (N. Y.) 


441; Cooper v. State, 59 Miss. 267; State 


App. Dec. 2638. v. Lyons, 89 N. C. 568. 

2 18 Md, 528, 6 Chamberlain v. Sands, 27 Me. 458; 

® Lewis v. Eagle Ins. Co. 10 Gray Martin v. Good, 14 Md. 398; Coffin ». 
(Mass. ), 508. Vincent, 12 Cush. (Mass.) 98. 

* McCutchen v. Pique, 4 Heisk. T Howie v. Rea, 75 N.C. 326; Hudnutt 
(Tenn.) 565. v. Comstock, 50 Mich. 596; Adae v. 


5 Reed v. Boardman, 20 Pick. (Mass.) Zangs, 41 Iowa, 536. 
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THE MUTUAL REMEDIES OF CO-OWNERS OF 
CHATTELS. 


. The Rights of Co-owners. 

. When Trover and Replevin will not Lie. 

. When Trover is a Remedy. 

. Is a Sale by one Owner a Conversion? 

. When Trover can be Maintained Against a Vendee. 
. Can Replevin bea Remedy? 

. Other Remedies in Law and Equity. 


. The Rights of Co-owners.—The rights of co-owners of 
chattels (such they should be called, rather than tenants in com- 
mon or joint tenants, as those terms are more applicable to in- 
terests in real estate) inder se are clearly defined, though rarely 
comprehended. The possessory right of each, being entire, 
often works an injury tothe other, and seems to conflict with 
ordinary notions of right and wrong. The conflict is apparent, 
not real. The remedy must not be confounded with the right. 

Lyttleton has it,’ that ‘‘if two be possessed of chattels per- 
sonal in common, by divgrs titles, as of a horse, an ox, or a cow, 
if the one takes the whole to himself out of the possession of the 
other, the other has no remedy, but to take this from him who 
hath done the wrong, to occupy in common, when he can see 
his time.’’ In this he is corroborated by Coke.? 

It is plain that in co-ownership, the anomaly is presented of 
an owner of a chattel, out of possession, who can have no 
legal enjoyment of the same. The entire possession belongs to 
one as much as to the other. Qui prior est in tempore, potior est 
in jure. 

II. When Trover and Replevin will not Lie.—One owner 
can not maintain trover or replevin against his co-owner, who 
has the possession of the chattel, because the possession of one is 
the possession of both. 


1 1 Inst. 199 b, sect. 323. 2 1 Inst. 200 a. 
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Ul. When Troveris a Remedy. — But if the co-owner has suf- 
fered a destruction of the chattel, he may be liable. Thus, South- 
erland, J., in Gilbert vy. Dickinson! says: **A tenant in common 
can not maintain trover against his co-tenant without proving a 
loss, destruction, or sale of the article by such co-tenant.’’ No 
one will deny this; but the application of the principle may be 
attended with difficulty. 

Buller in his Visi Prius cites the case of Barnardiston v. Chap- 
man and Smith,? where one tenant in common of a ship took 
it away,and sent it to the West Indies, where it was lost in 
astorm. Lord King left it to the jury, whether this were not a 
destruction by the defendant, who found it so, accordingly. 

In Fennings v. Lord Grenville,’ the action was brought for 
the conversion of a whale, of which the defendant and plaintiff 
were co-owners. The defendant had cut up the whale and made 
it into oil. Still it was held that this was not such a destruction 
of the subject-matter as to sustain the action of trover; because 
the plaintiff could take and use the commodity in its altered state. 
This, perhaps, distinguishes the case from Barnardiston v. Chap- 
man.* Still, suppose the value of the whale to rest in the 
return to be derived from the public exhibition of the mammal, 
might not the decision have been different? In the case as 
reported, the owners, of course, held their ownership in the pro- 
duct—the oil. In Barnardiston the subject property was lit- 
erally gone, therefore the tenancy in common was determined and 
trover would lie. Let us go a step farther. In Reddingtonv. 
Chase,’ where the plaintiff owned an undivided one-third of a 
quantity of ‘* shot iron,’’ which the defendant (a co-owner) 
took possession of and mixed with other iron, and manufac- 
tured the mixture into various iron wares, so that the com- 
mon property could no longer be traced or identified, it was held 
that such acts constituted a conversion. Of course, here there was 
no chattel in whichthere could be a joint ownership. And 
the reason of the rule may be easily formulated. The 

principle upon which it is held that one owner can not sue his 


1 7 Wend, 449. * Supra. 
2 ELI. Geo. IL. 5 44.N. H. 36. 
5 1 Taunt, 241, 
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co-owner is, that he has another remedy, to wit: the right to take 
and use the chattel when not actually occupied by the other. 
Plainly, the right ceases when the chattel is destroyed. 


IV. Js a Sale a Conversion? —The question then naturally 
arises, will the sale of the chattel by one co-owner work such a 
destruction that trover will lie? If the sale was simply of the 
vendor’s interest in the chattel, clearly trover would not lie. As 
early as 1808,' it was held that the sale of the chattel by one 
co-owner amounted to a tortious conversion. And'the reason- 
ing of the court in that case, though brief, was without any hesi- 
tation on the part of the judges. After stating that an action 
of trover will lie by one co-owner against another co-owner for 
a destruction of the chattel, or for its loss, whilst under his 
management, and that the distinction attempted, between a sale 
of the chattel and a tortious destruction is not maintainable, the 
court says: ‘*Tenants in common of a chattel have each an 
equal right to the possession, and the law will not afford an 
action to the one dispossessed because his right is not superior 
to that of the possessor, but tenants in common are not like 
partners; the latter may dispose of chattels, by virtue of an im- 
plied authority to sell, without being liable as for a tort, whilst 
the former can not dispose of them without violating the right 
of their co-tenants: for a sale, therefore, of a chattel, an action of 
trover will lie by one tenant in common against another.’’ * 

And in Vermont,’ it is treated as unquestioned law that one 
tenant, in common of personal property, may sustain trover 
against an officer, for his undivided moiety of the property, 
where the officer has sold the whole property upon execution 
against the co-tenant. And in Massachusetts,‘ it is considered 
well settled law that where ‘ one tenant in common of chattels 
has destroyed them, or sold them, or so appropriated them to 
his own use as to render any future enjoyment of them by his 
co-tenant impossible, he has so converted them to his own use 


1 St. John v. Standring, 2 Johns. 468, Pick. 564 (Mass.); Conover v. Earl, 26 
2 See also Gilbert v. Dickinson, 7 Iowa, 169; Franzv. Young, 24 Iowa, 375. 
Wend. 449 (N. Y.); Weld v. Oliver, 21 8 White v. Morton, 22 Vt. 17. 
* Needham ». Hill, 127 Mass, 135. 
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that an action of trover, may be maintained by his co-tenant 
against him.’’ But the careful lawyer must consider, in all cases, 
whether the co-owners are partners ; for if they are such, each 
has the right (unless specially restrained) to dispose of the chat- 


tel in the course of the partnership business without being guilty 
of a tort. 


V. When Trover can be Maintained Against a Vendee. —Can 
trover be maintained against a vendee who has come into pos- 
session of the chattel in good faith? Clearly not, although the 
vendee may have supposed, at the time of purchase, that he was 
acquiring the entire ownership of the chattel. But all he could 
acquire was the right of his vendor, and no more ; and so he would 
become owner in common with the original co-owner. Conse- 
quently such co-owner could not maintain trover against him.! 
But if such sub-vendee should, claiming the exclusive owner- 
ship in the chattel, dispose of the same, he would then subject 
himself to an action of trover. And every successive sale by a 
sub-vendee would amount to a conversion.? So long as the sub- 
vendee remained in possession of the chattel there would be no 
conversion, such sub-vendee becoming a co-owner. He holds 
the chattel jointly with the other owner, and trover will not lie. 


VI. Can Replevin be a Remedy ; —Will replevin ever lie? Itis 
plain that replevin can never be a remedy,’ because the form of 
judgment, being for a return, would effectually destroy the plain- 
tiff in his undivided right. The action of replevin can not be 
used, and was not intended for the division of undivided interests 
in personal property. So, in Franz v. Young,‘ it was ruled that 


replevin against the pledgee of the co-tenant could not be main- 
tained. 


VII. Other Remedies in Law and Equity. — The general rule 
of the common law is that one partner ortenant in common can not 
sue his co-partner or co-tenant in an action ex contractu, but 


1 Dain v. Cowing, 22 Me. 849. See also 2 Dain v. Cowing, 22 Maine, 349. 
Gilbert v. Dickinson and Weld v. Oliver, 3 Russell v. Allen, 138 N. Y. 173. 
ante. * Ante. 
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must proceed by action of account or bill in equity. In some 
States, even under the common-law practice, the old action of 
assumpsit was universally employed in such case. In Massachu- 
setts! assumpsit could be brought by a tenant in common to 
recover from his co-tenant any surplus in money over and above 
his share of the proceeds. But the evidence must show that the 
defendant has received more than his share of the proceeds of 
the entire property, or that there is a surplus thereof in his hands 
for which he is bound to account to the plaintiff. Of course, this 
would entail a difficult proof, and the remedy in equity, calling 
upon the defendant to account, would seem to be the proper pro- 
cedure. The very statement of the rights of co-owners would 
seem to imply that equity, and not law, is the recourse which 
must be had by the aggrieved party. Now, one joint owner or 
tenant in common of chattels, as we have seen, can not sell the 
whole property, but his undivided share only. Each joint 
owner is possessed per my et per tout, or of each parcel or share, 
and of the whole; while tenants in common of chattels hold un- 
divided portions of the property by several titles, or in several 
rights ; but their possession is in common and undivided. And 
the moment in equity alone can give the most perfect relief. 


E. B. CALLENDER. 
Boston, Mass. 


1 Shepard v. Richard, 2 Gray, 426. 
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NOTES. 


Mr. Justice Stronc. — Ex-Justice Strong, of the Supreme Court, 
does not indulge in that elegant leisure which he might enjoy on his 
pension of $10,000 a year, but is one of the most active and industrious 
working lawyers in Washington. 


Lorp Carrys’ possessions consisted entirely of personal property. 
No British chancellor has left any large territorial estate since Lord 
Eldon. Modern chancellors have preferred what Lord Beaconsfield 
termed ‘‘ the sweet simplicity of the three per cents.’’ — Ex. 


Prominent members of the Chicago Bar, without regard to party, 
united in requesting the present Circuit Court judges of Cook County 
to consent to a re-election. The county committees of both par- 
ties agreed not to call conventions for nominating judges, and 
indorsed the request of the bar. The judges consented to become 


candidates, and were unanimously re-elected, — an example well worthy 
of imitation. 


Aw Exective Jupicrary. — In speaking of the recent defeat of Judge 
Cooley, the American Law Review cites this journal as pointing ‘‘ to 
his defeat as an evidence of the evils of electing judges by the popular 
vote.’’ We protest against this implication. We are in favor of the 
popular election of judges, and only spoke of the result in Judge 
Cooley’s case as likely to prove a strong argument for the opponents of 
the system. The people make the best choice in the greater number of 
instances, and as for this miscarriage we can only say with the Review, 
that ‘* it is the result of one of those popular ebullitions which are liable 
to overthrow the wisest measures and wisest men.’’ But it would re- 
quire a great many such cases to convince us that it is good policy for 


the judicial department of the government to be selected by the execu- 
tive. —Albany Law Journal. 
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Tue LATE ALCALDE oF Mexico. — An exchange says: ‘‘ The late Joa- 
quin Alcalde of Mexico was in past years one of the most distinguished 
lawyers and political leaders of that country. He was the counsel for 
Santa Anna in the military court at Vera Cruz, and also did his best to 
defend the ill-fated Miramon at Queretaro. In 1865 and 1866 he was 
the champion of the Liberals against the empire, and was exiled by 
Maximilian. He was for many years a member of the Mexican Con- 
gress, and the day before his death was re-elected for another term.’’ 


RalLways IN THE Hanps or Recervens. — Twelve important railways 
of the United States are now in the charge of receivers, appointed by 
the courts. These companies are, the West Shore and Buffalo; New 
York and New England; the Nickel Plate; Philadelphia and Reading; 
Wabash, Denver, and Rio Grande system; Lake Erie and Western; 
East Tennessee, Virginia and Georgia; Texas and St. Louis; Toledo, 
Cincinnati and St. Louis; Buffalo, New York and Philadelphia, and the 
Houston and Texas Central. The combined mileage of these lines, 
reckoning the Central of New Jersey as a part of the Philadelphia and 
Reading, is 12,323 miles. — Ex. 


APPRECIATED IN France. — We clip the following from Galignani’s 
Messenger, from Paris : — 


‘¢ The December number of the AMERICAN Law REVIEW contains a most able 
article upon the ‘French Law of Marriage,’ by Mr. Edmond Kelly, the eminent 
American lawyer, now practicing in Paris. It is a model of conciseness and 
clearness. The requirements of the French law are very @learly set forth. Its 
application to aliens contracting marriage in France is very fully explained. 
After setting forth the provisions of the French law as to the conditions under 
which a foreign marriage can be protected, Mr. Kelly considers under what 
circumstances actions can be brought for invalidating such as have been con- 
tracted in violation of the law. Mr. Kelly discusses ‘‘ Putative Marriages ’’ 
with great accuracy and force, especially in the application of the law to the 
case of marriages performed abroad between a Frenchman and an alien, in 
compliance with the formalities of the country of celebration, but without com- 
plying with the conditions of the French law, as regards consent and publica- 
tion in France. Mr. Kelly points out the liabilities that result from marriage 
under the French law, the ‘“‘ Nature of Marriage Contracts,’’ ‘Property as 
affected by Marriage,’’ etc., etc. He then points out ethical and practical differ- 
ences between the American and French marriage laws in a most original and 
interesting argument. We trust it may be reprinted in Paris, for it affords in- 
valuable information upon a deeply interesting and practical subject —the 
marriage law.’”’ 
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Tue Lien or a Restaurant Keerer. —It is one of the popular 
superstitions which die hard that the keeper of a restaurant is entitled 
to retain the hat or overcoat of his customer if he does not pay his bill 
before going away. The notion arises from the fact that an inn-keeper 
has a lien on the goods of his guest, but the relation of inn-keeper and 
guest does not exist between the keeper of a restaurant and his cus- 
tomer. The keeper of a restaurant in the city the other day detained 
the cloak of a customer who considered that she was overcharged and 
offered half what was asked. She was afterwards accused at the Police 


Court of committing a disturbance, and was properly discharged.— 
Law Journal (London). 


A Levet-Heapep Squire. — A rural justice of the peace is usually a 
man of good sense and sound judgment. He may not know much law, 
but the community trusts him to do substantial justice between man and 
man, even if he violates legal technicalities. Uncle Johnny Woodman, 
of Sumner County, West Virginia, knew more about farming than he did 
about books, but he was honest and shrewd, and his common sense never 
failed him. His neighbors elected him justice of the peace, and not long 
after his appointment he gave them an illustration of the fact that a bad 
name will make a man suspected when appearances are never so slightly 
against him. 

One day, a noted ‘‘ hard case’’ was brought before Uncle Johnny, 
charged with stealing a horse. The evidence against the man was not 
very strong, and his lawyer, Gen. Bently, insisted that his client should 
be dismissed. But Uncle Johnny decided to commit him to jail to await. 
the action of the grand jury. 

Gen. Bently then moved the court to release the prisoner on bail, and 
offered good security for his appearance at the upper court. Uncle 
Johnny adjusted his spectacles, examined the ‘‘ code,’’ and said, with 
great dignity, — 

** The court declines to bail the prisoner.’’ 

‘**On what grounds do you decline? '’ demanded the attorney. 

** Well, General,’’ said Uncle Johnny, ‘‘ if you must know, the court 
is afraid he'll steal another horse.’’ 

‘** You had better be careful,’’ replied the lawyer. ‘‘ My client will 
sue you for his character.’’ 

‘** You needn’t put yourself to the trouble,’’ rejoined the magistrate, 
with provoking coolness. ‘‘ Just get two or three disinterested men to 


say what his character is worth, and I’ll pay for it on the spot.’? — 
Youth's Companion. 
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Bustness oF THE Unttep States Supreme Court. — The following 
summary statement of the business of the Supreme Court of the United 
States for the October term, 1884, which closed on May 4th, has 
been furnished to the press: Number of cases on the docket at the 
close of October term, 1883, not Cisposed of, 845; number of cases 
docketed during October term, 1884, 470; total, 1,315; number of cases 
disposed of at the term just closed, 464; number of cases remaining 
undisposed of, 851; total 1,315. Number of cases continued under ad- 
visement from October term, 1883, 10; number of cases argued orally, 
196; number of cases submitted, 119; number of cases continued, 16; 
number of cases passed, 8; total, 349. Number of cases affirmed, 199; 
reversed, 97; dismissed, 39; docketed and dismissed, 27; questions 
answered, 2; settled and dismissed, etc., by the parties, 85; dismissed 
in vacation (under the 28th rule), 15; total, 464. Number of opinions 
delivered, 272. 


Pian TaLk.— It is impossible to exaggerate the mischievous effects 
of such a monstrous piece of litigation as that revealed under the title of 
Burton v. Ellis Lever. When the evils of legal arbitrations were dis- 
cussed some time ago in the city, we thought that unduly high colors 
were used, but no illustration furnished by experience approached Bur- 
ton v. Lever. That arbitration lasted, or we should say was spun out 
for, forty-four days, five of which were employed in opening the de- 
fendant’s case. A reliable authority, who heard the argument on the 
motion to review a master’s taxation of the costs, tells us that three 
hours ought to have sufficed. One witness was examined and cross-ex- 
amined for a fortnight, and this astounding result was arrived at, that, 
apart from the arbitrator’s fees, amounting to the preposterous figure of 
£1,200, the successful plaintiff, to whom was awarded between £2,000 
and £3,000, had the satisfaction of seeing the whole sum swallowed up 
by his own solicitors, and even then he was in their debt. The burden 
falling upon the defendants was of course greater still, and altogether 
the arbitration appears to have been a positive disgrace to all con- 
cerned. By flagrant abuses of this nature litigation becomes too bur- 
densome to be borne and law a by-word among the people. Hitherto 
practitioners have been credited only with the consumption of the 
oyster; in this instance both oyster and shells have disappeared, whilst 
expensive condiments (this is literal, not figurative) have been supplied 
at the cost of the parties. We believe legal history furnishes no grosser 
scandal. — Law Times (London). 
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Tue Law Tres Critic Acarn. — The critic of the Law Times (Lon- 
don) is again dissatisfied. This time he writes an editorial on the 
spelling of the word ‘‘ judgment.’’ We commend it to the learned 
editor of the Montreal Legal News. A fellow-feeling, to wit,a com- 
mon (figurative) soreness of the eyes ought to make them wondrous 
kind (to each other). ‘‘ Why,’’ exclaims the London jurist, ‘‘ do the 
revisers of the Old and New Testament insist on using the spelling 
‘judgement’ instead of ‘judgment.’ The word being one of specially 
legal use, we should have thought the universal practice of lawyers in 
modern times, supported as it is by all contemporary English literature, 
ought to have been followed. We can only answer our own question 
by supposing that the revisers have gone back to the spelling of 1611; 
but this is a totally insufficient reason for adopting a mode of spelling 
which must be an eyesore to every lawyer, not to speak of literary 
men in general, and which gratuitously adds to the confusion through 
which every school boy has to struggle his way to a mastery of English 
orthography.”’ 


A ReasonaBLe Suecestion. — Mr. Francis King Carey, in a recent 
article | on the legal aspects of burial and cremation, inquires what right 
the State has to exercise control over the dead body for the purpose of 
post-mortem inquest, or in order to devote it to the purposes of medical 
science. He says: ‘‘ If American law finally declares the body to be 
the property of the next of kin, which seems to be its tendency, how 
will this arbitrary assumption of the State be effected? Will it bein 
danger of taking private property from one man to give to another? 
Will it be taking private property for public uses without adequate 
compensation? It is to be noted here that all the enlightened States 
of the Union have passed anatomy acts dealing with this subject, all 
of them being based on the English anatomy act. They provide, in 
substance, that the body of any perscn who shall die in any city, State 
or county prison, jail or asylum, infirmary or hospital, which shall have 
remained unclaimed by the next of kin or relations for twenty-four 
hours after death and be liable to be buried in public expense, shall be 
iable to be used as a subject for anatomical dissection, provided that 
if the deceased has expressed a desire in his lifetime to be buried, 
or his next of kin shall express such a desire, it must be respected, 
provided the expenses of burial are assumed in the latter case. We 
can find no statute which does not recognize the right of the deceased 


119 Am. L. Rev. 251 
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to direct the disposition of his own body, or which does not give to the 
next of kin the right of redemption within twenty-four hours. But 
has the State the authority to condemn the corpse even at the expira- 
tion of that period? If it has, it could also disregard the wishes of 
both the deceased and his next of kin altogether.’’ In pursuing this 
topic the writer urges that the proper way to deal with it is to connect lia- 
bility to dissection with capital punishment or punishment for life, in- 
cluding with this class of criminals those who die while under sentence 
for penitentiary or State prison offenses; and he makes the very rea- 
sonable suggestion, that such a provision would enhance the deterrent 
effect of punishment, while on the other hand it might, perhaps, aid in 
diminishing the outrages which are committed inthe search of subjects 
for dissection in the present condition of the law. — Daily Register 
(N. Y.) 


A LEADING CASE DONE INTO RHYME. 


[With compliments to “‘An Apprentice of Lincoln’s Inn,” and the editors of the American 
Law Review. ] 
Head note 


: Spirits of James and Horace Smith, draw near, 


While I the law of Pierce and Drew make clear! 


Facts, admitted by demurrer : 
Plaintiffs were owners of the fee 
Within a town highway; 
Defendants, selectmen of B— 
About to give a company 
(That with its batteries electric 
Transmits intelligence by Puck’s select trick), 
The right to locate posts and wires 
Along the said town highway mires. 


Brief for the plaintiff : 
‘‘ That,’? said the plaintiff, ‘‘ you can’t do: 
The statute is unconstitu- 
Tional and vain that says you may, 
Unless you give us extra pay. 
The court must exercise its function 
And straightway grant us an injunction.” 


Opinion of a majority of the Court: 
** The plaintiffs’ claim we can’t admit, 
For usage old has settled it 
That when a highway first is laid 
Out, for all loss is owner paid. 
No novel easement is imposed; 
No novel damage is disclosed. 
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The wire whereon the message flies 

Is but the post-boy in disguise; 

And, pray, what difference can you see 

’ Twixt wire and horse car, tweedle-dum and dee, 
The plaintiffs have improperly complained, 

And the demurrer, therefore, is sustained.’’ 


C. and W. Allen, JJ., dissenting 

But judges twain in language plain 
Expressed a strong dissent: 

‘The servitude was new and rude. 
And one the law ne’er meant 
Upon the plaintiff to impose, 
By hanging up before his close 
Wires and things, adorned with strings. 
Cats, kites, tomato cans and slings. 
If anything of law they knew, 
More damages to him were due.” 


Note by the reporter: 
The Legislature saw the flaw 
And forthwith changed the common law. 
Puck now, with his electric boasts, 


Can gird the earth —on paying costs. 


—[Boston Advertiser. 


On Easements. — Mr. Gale and others are supposed to have already 
treated this branch of the law ‘‘ fully and exhaustively.’’ How true 
in every sense of the word the latter epithet is needs not to be 
explained to the fatigued law student, but we are surprised that it 
should bave been left to so insignificant a lawyer as the present scribe 
to point out at this late date a very important class of easements, to 
which the professed writers on the subject have paid no attention, an 
omission the more singularas the easements to which we refer are es- 
pecially connected with the legal profession and are, moreover, pecu- 
liarly susceptible of light and interesting treatment. These easements 
are the lawyers’ own easements, the little oases that brighten his weary 
journey, and console him in some degree for his task of dusty drudgery 
amongst labyrinthine procedure and interminable reports. Now, as no 
pioneer in an unexplored field can be supposed to map out the whole 
region of his survey beforehand, but, at best, can only point out the road 
his successors shall follow, we need make no apology for unsystematic 
treatment, but take at once the first easement that comes to hand. 

Let us then examine the subject of costs, regarded as an easement. 
The whole body of costs does not fall under this term. Far be it from 
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us to call the hard earned rewards of daily work, an easement. The 
ordinary costs of suits, consultations, etc., are mere wages, seldom 
equal to our deserts, never to our wishes. But there are certain items, 
retainers and special fees for instance, which do partake of the nature of 
easements, which not only reward but please us. What memory in a 
lawyer’s life is greener than that of his first retainer? Then he felt that 
he had begun to establish a reputation, to make a name, to stand forth 
from the common crowd, a successful, solid man. And in what a nice 
round sum the retainer comes, its size not spoiled by a division into mis- 
erable little items, but standing bodily forth in pleasant dignity, the 
earnest of other fees to come, the token of a client’s confidence. We 
suppose, though we speak not from experience, that even retainers pall 
somewhat on the palate after frequent repetition, and ultimately lose 
much of their original refreshing flavor, but still they must always re- 
main easements, and easements of the most interesting kind. 

Another easement, to the country lawyer at least, is a journey to New 
York on business— what lawyer has not felt the pleasure of telling 
some confrere that he goes up to town to-morrow on an important case? 
He will not on any account own to this pleasure. He will grumble 
about leaving his office— but none the less he knows he is going to 
have a good time and he takes care to have it. Of course, the further 
he is from the metropolis and the rarer his visits the greater his con- 
tent, but we think that even the Albany or New Jersey practitioner does 
not look upon a trip to town as mere fatigue, but manages to suck a 
little juice out of the orange of pleasure on most such occasions, fre- 
quent as they may be. And then, sometimes there comes along the big 
easement, a trip to Europe. We do not envy our Canadian brethren 
many things, but we confess we do sometimes cast a wistful eye on the 
distant Privy Council, which so often furnishes them with a convenient 
and substantial holiday from which they come back gainers in health, 
in pocket, and in experience. How nice it would be if the stars and 
stripes floated over London, or, better still, over Paris, and our Su- 
preme Court held its sessions there. But, even as things are, a journey 
to Europe on business is an easement that most lawyers of the first 
class enjoy at one time or another, and it shall go hard if they can not 
manage to work it into the long vacation or in some manner contrive to 
add a couple of weeks’ sight-seeing for themselves to the strict business 
time required. 

The mention of long vacation brings that, too, before us as an ancient 
and well established easement, but one which has suffered many attacks 
and encroachments in recent days, and is fast becoming as doubiful 
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and unsettled a quanity as the easement of access of light, which the 
judges and text-writers have conspired together to befog so wonder- 
fully. The time was when long vacation was a distinct, determined 
relief; now it has become an illusive hope, or, at best, a precarious 
enjoyment. Still, most of us do manage to get our holidays somehow, 
and what a refreshing servient tenement the sea-beach or the Adiron- 
dacks make! How truly dominant we feel as we breathe the fresh air, 
smoke the tranquil cigar and think about nothing. Great is the ease- 
ment of vacation time! 

Now, besides the three classes of easements we have mentioned, there 
are other easements of an accidental kind that turn up now and again, 
and which every man must remember for himself. Last year we had 
occasion to cross the border to take the evidence of a gentleman who had 
suddenly found his natal atmosphere uncongenial to his health. After 
being rowed in an Indian canoe by genuine redskins for some miles, we 
met our man and, time pressing, we held our impromptu court then and 
there, under the shadow of a great tree by the wayside. Reclined be- 
neath the tree lay the commissioner, the stenographer squatted himself 
on a little pile of stones, the opposing lawyers availed themselves of 
nature’s seat, and in the midst the witness stood and before a rustic 
audience, to wit: an ancient farmer, who had left his work in the adja- 
cent field and watched us all with ever-increasing amazement, examina- 
tion and cross-examination proceeded. The lawyers engaged were 
neither of them unknown to fame (to avoid all suspicion of arrogance, 
let us say that our own capacity was that of commissioner), and the 
legal tilt was about as close and vigorous a one as was ever fought out 
in a more formal court. As our canoe gently glided homeward in the 
glorious evening light through the broad glittering river, we all agreed 
that the day had proved a genuine easement for us. Such sudden 
flashes of pleasure as this must now and then come in the way of most 
lawyers, and widely varying in their individual circumstances, can all 
be grouped together under the heading of ‘‘ accidental easements.’’ 

We think we have now said enough to point the way to our successors. 
If any gentleman of competent learning thinks fit to take up our 
theme and reduce our new species of easements to methodical order, 
‘* illustrating ’’ each branch with all the authorities, good, bad, and in- 
different, in approved text-book style, he is perfectly welcome to the 
idea, which we now make public property. If he wishes to acknowl- 
edge our prior title of discovery, he may do so by an appropriate, but 
not too fulsome, dedication. We cheerfully resign to him all the profits 
he is likely to make from his adventure. 

Atrrep B. Magor. 
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E.ectinc JupGes By THE PeopLe. — We are gratified to learn from 
the Chicago Legal News that in nearly every instance in that State, 
where conventions have been held for the selection of candidates for 
circuit judges at the June election, the present judges who have done 
their duty have been nominated for re-election. The Legal News adds 
the following observations, with which we heartily agree: ‘‘ This is as it 
should be. We want no political judges, but men who will administer 
justice without regard to party considerations. A judge who gives 
satisfaction and will consent to a re-election-should never be replaced by 
a lawyer who has had no judicial experience. A man may be a good 
lawyer and yet make a very poor judge. Neither the Democratic nor 
the Republican rings should be allowed by their conventions to dictate 
to the people who shall be their judges.’’ The people are very apt to 
retain upon the benches of their nisi prius courts men who are just and 
considerate, and who earnestly endeavor to administer justice for its 
own sake, although they may not have much legal knowledge and may 
have the misfortune to be very often reversed on appeal. In fact, 
we have known of cases where judges of very humble attainments have 
kept on the bench consecutively for many years without regard to their 
political affiliations. In balancing the merits and demerits of an ap- 
pointive and elective judiciary, it must be confessed that much can be said 
for and againsteither system. The appointive system is known to have 
placed upon the Federal bench within the memory of persons now living, 
some indolent, incompetent, and, in one or two cases there is reason to 
believe, corrupt judges. The elective system, on the other hand, has 
given us some excellent judges, even in the large cities where candidates 
for the judicial office are required to pay a political assessment to 
their party committee, so large in some cases that it amounts almost to 
the buying of the office. If we turn to the other side of the picture, 
it must be confessed that an appointive judiciary is aptto be autocratic. 
It is absolutely irresponsible to any source of power, except a court of 
impeachment; and in some cases it is known to be almost insensible to 
the restraints of an enlightened public opinion. We know and can cite 
cases where Federal judges of ability and reputation have overridden 
the laws of the States which furnished their rule of decision in the par- 
ticular case, in a manner so palpable that they must have known that 
they were not administering the law. We are at this hour witnesses of 
the fact that the Federal constitution is being gradually changed by a 
slow process of sapping and mining, which is being carried on in the 
national tribunal of last resort. Under the recent decision in the Vir- 
ginia Coupon Cases, the eleventh amendment to the constitution, which 
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exempts the States from being sued in the Federal courts, has become 
a mere straw. The Federal judiciary, in this insidious work of sup- 
pressing the rights of the States, se’lom makes a backward move- 
ment. Its operations may be compared to that mechanical contrivance 
called aratchet. When the weight is lifted by a depression of the 
lever, a piece of metal catches in aslot and holds it there. The lever 
works up and down, but the body which is being moved, moves only in 
one direction. On the other hand, the instability of an elective ju- 
diciary is well known. It is'in many cases unable to withstand political 
influence or popular excitement. Its decisions are apt in some degree 
to reflect the public opinion of the hour, and public opinion is unstable, 
like the wind. 


Some or THE Causes Prosecutions ror Crime Fart. — There has 
been some discussion of late as to the causes of failure in a very con- 
siderable proportion of the cases to convict in prosecutions for crime. 
That such a failure exists seems to be assumed, butits extent is a matter 
of mere conjecture. If we accept as true the statement that a very 
large number of those charged with crime are not convicted, it may 
be well to consider some of the causes of such failure, and point out the 
remedy. The law presumes every man innocent, and this legal presump- 
tion of innocence is to be regarded by the jury in every case as matter 
of evidence, to the benefit of which the party is entitled. This places 
the burden of proving every material fact necessary to establish the 
offense upon the State. It is not a matter of surprise, therefore, that 
a prosecution founded upon ex parte, and frequently interested testi- 
mony, should fail when all the facts are shown. In other words, the 
evidence when fully before the jury shows the prosecution to be wholly 
groundless, or does not establish, beyond a reasonable doubt, the guilt 
of the accused. In all such cases the prosecution ought to fail, because 
the standard as to the degree of evidence required by law has not been 
reached; and the prosecuting attorney should frankly so state to the 
court. 

Second. The selection of inexperienced or narrow-minded men as 
prosecuting officers. Such officers are liable to form opinions upon ex 
parte statements without a full investigation of the facts, and, there is 
reason to believe, sometimes permit a prosecution to degenerate into a 
persecution. Sometimes they will announce upon the streets or to 
newspaper reporters the character of the charge against the accused, 
apparently intending thas to arouse public sentiment and supply with 
prejudice what is lacking in evidence. That such officers are rare at 
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the present time, may be conceded, but that they are not entirely with- 
out existence is well known to every member of the bar. By this, it is 
not intended to cast reflections on the many thousands of capable and 
conscientious prosecuting officers in nearly all parts of the country, who 
are performing their duties promptly, faithfully and efficiently. To 
such all honor isdue. The compensation, however, is almost invariably 
inadequate. It should be as great as that of the judge before whom the 
case is tried. A prosecuting officer should be an experienced lawyer 
of high personal character. One, who without feeling or bias can 
thoroughly sifttestimony. Ifthe testimony before the grand jury is 
not sufficient to warrant an indictment, he should frankly state that fact 
to the jury. An indictment against an innocent man may do him an 
irreparable injury, although afterwards it is quashed or the accused 
acquitted. The officer may not be able to control the jury, but if an 
indictment is found upon insufficient evidence, he has a plain duty to 
perform —to dismiss it. There can be no greater injury to an innocent 
man than an unfounded prosecution for crime. ° 

Nor does the evil of an unwarranted indictment stop with the injury 
to the accused, because in many, if not in most, cases the result is the 
escape of the guilty. Thus, suppose a murder has been committed un- 
der such circumstances that there is no proof against any one as the 
guilty party, but there is a strong suspicion that a certain person com- 
mitted the crime. Popular excitement is high, and under the pressure 
of public sentiment, an indictment is found against the suspected party. 
A long and expensive trial ensues, in which nearly everything is proved 
except the guilt of the accused. It is found on the trial that mere sus- 
picion, no matter how strong, is not sufficiently tangible to constitute 
evidence, and the natural result follows, viz., an acquittal. The press 
teems with abuse of the jury system and the courts, for the failure to 
convict, and as the general public believe that the guilty party has es- 
caped, all efforts to find the actual perpetrator of the crime cease. And 
even if there is evidence afterwards discovered tending to fasten the 
guilt upon another, still the great expense of the former trial, its fail- 
ure and the uncertainty of securing a conviction in many, if not most, 
cases will prevent all further prosecution. Probably, trials similar to 
the above have taken place in every State in the Union, cases where 
every lawyer knew there was a failure of proof, or not sufficient to sat- 
isfy the requirements of the law, and that courts and juries would have 
been recreant to their duty had any other result followed. 

Third. The remedy is not in relaxing effort in the prosecution of 
crime; but in greater care in the investigation of the facts. In other 
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words, apatient, thorough examination of all the circumstances connected 
with the case before a prosecution is commenced, and a belief from those 
circumstances on the part of the officer prosecuting that the accused is 
guilty. If this course is pursued there will be but few failures to se- 
cure conviction. The inquiry may be made: Shall the officers of the 
law sit down and make no effort to ferret out crime? Certainly not; 
but they must work intelligently from known facts, and not from mere 
conjecture. In mostcases, with patientinvestigation, a clue will be found 
to remove the whole matter, but the principal facts should be ascer- 
tained before a prosecution is instituted, otherwise the result will be 
what might have been foreseen from the first —a failure. The protect- 
ing arm of the law is thrown around every citizen and he should be se- 
cure beneath his own vine and fig tree, unless circumstances are of such 
a character, at least, as, unexplained, show that he has committed a crime. 
SamueL MaxwELt, . 


Tue Art or Apvocates. — Cicero’s rule of stealing in on an audience 

by surprise is reached by most advocates through a startling incident 
and comparison, or, as Addison puts it, by story in fable form. As 
any one will listen best to something that affects another equally with 
himself, so a comparative reason is the essence of surprise, and when 
the climax alone reveals the application, the effect is electric. Possi- 
bly this could be made clearer with more words, but I will use exam- 
ples of others instead of my own. 

These are not tricks of oratory, but they are, as Addison says, 
teachings by fables and pictures. They are the mirrors of other lives 
held up to our own in which we look at events tarough lights intensified. 
The lawyer who ignores them, and scoffs at eloquence, seldom attains 
any eminence, for the reason that he never reaches that sublimity which 
is the advocate’s art. 

Quotations from the Bible are often very effective with a jury or an 
audience. In the long line of distinguished advocates who have won 
many cases, no branch of their argument has ever stood out with more 
boldness and prominence than this single feature in the vivid portrayal 
of justice, mercy, and sublimity. It was used with force by both Mar- 
‘shall and Crittenden in their brilliant victory of clearing Matt. Ward for 
shooting Prof. Butler; by Stanley Matthews in the ‘‘ Bible in the 
Schools’? case; by Stanton and Brady, in defending Sickles ; by Sew- 
ard, in the great conspiracy trial. In fact, it is difficult to find a case 
of much magnitude where Bible arguments are not effective. Even its 
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disbeliever, Ingersoll, crowned his touching appeal in behalf of Senator 
Dorsey by an eloquent reference to Mary Magdalen, where the night is 
never dark enough, the storm and lightnings are never fierce enough 
to drive away the kneeling woman from the cross of her Savior. 

The power and pathos of Graham in behalf of McFarland reaches to 
grandeur and sublimity (in this way) when he talks of friendship, of 
family altars and a home in ruins; of trouble as a mysterious visitor, of 
affliction coming not from the ground, of the devoted father and the 
confiding child. He is full of the Bible in every page of his brief and 
bursts out with eloquence like: ‘‘ Itis the breath of the Diety; itis a fire 
of his kindling; it is the immortal soul, bound on its way to an endless 
eternity.’? In this category he assigns the human mind after having ex- 
alted the imagination into realms of space in its measure of the stars and 
the elements. 

Voorhees takes the same line when he says: ‘‘If he who made. the 
earth and sun, and hung the moon and stars on high to give it light, and 
created man in his image and putin him an immortal spark of that 
celestial flame which surrounds His throne could remember mercy, so can 
youand socan I?’ His speeches are all full of references to hereafter, 
and, like Webster, he believes it necessary to appeal to religion, to re- 
wards and punishments, to reach the highest faculties of man. The 
words of Judge Arnold are of this vien when he tells ‘‘ how instinctively 
we all shudder at the silence and gloom of the grave. There ambition, 
malice, revenge, and all passions are laid low in the dust. There the 
tenderest earthly ties are snapped asunder forever; there Alexander 
left his worlds unconquered and Creesus parted with his gold; there 
Bacon forgot his learning and Newton descended from the skies; there 
friend is unlocked from the arm of friend, and brother from the arm of 
brother. Stoics may reason, philosophers may scoff, the hardened 
may speculate, the thoughtless may smile, but there is a voice from the 
grave that speaks, that will be heard by every human heart.”’ 

In each of these cases cited eloquence was victorious. 

In the great Sharon case a beautiful period was turned on an adver- 
sary by three short verses of the Savior’s treatment of a woman found 
in crime. ‘‘ When he stooped down and wrote upon the ground as 
though he heard them not,’’ and said, ‘‘ He that is without sin among 
you let him cast the first stone at her,’’ and again stooped and waited, 
and they went away, and he turned and said, ‘‘ Where are thine ac- 
cusers? Hath no man condemned thee? Neither do I, go and sin no 
more.’”’ 

Judge Curtis, in defense of Hembold, employs a most striking figure as 
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he carries his client along from obscure origin by energy and capacity, 
to the founding of a business over the entire republic, extending into 
China and away to the banks of the Ganges, when his foes stripped him of 
his estate, alienated his family, deprived him of his reason, and seek 
to send a mad man’s soul shrieking to the bar of God! And he adds, 
** Rescue him, gentlemen, from the peril of this despair; and when you 
and he shall appear before the infallible Judge you will have the supreme 
consolation of knowing that because you turned not a deaf ear to the 
voice of mercy you are not forgotten by One who never errs.’’ The 
words of Socrates to his judges will prove that even in his day appeals 
to hereafter were employed by great speakers. These are the words: 
‘* Farewell, my judges; it is time to go away; for me to die, for you to 
live; but which of us shall come to his reward and receive the homage 
due to upright conscience is within the sphere of an infinite and unknown 
God.”’ 
The story of Susanna, of Ruth, and of David, with the sayings o 

Job and of Solomon are brim full of wisdom and devotion that appeal 
to the conscience and judgment of an audience and carry conviction to 
a jury like a well aimed arrow to the center of the target. These are a 
part of the lessons of early life when faith made belief and hope left it 
undoubted. They are the teachings of father and mother, around the 
bright fireplace of home; they never grow old and always have a sound 
like sweet music. 


J. W. Donovan. 


EvIpENCE In Unvsvat Forms. — In some recent cases in the courts at 
Boston, evidence has been offered in forms that are novel. Upon the 
trial of an action in the Superior Court against a railroad company for 
the recovery of damages for personal injuries received by the plaintiff 
in consequence of the derailment of a car in which he was riding, a 
mounted skeleton was placed within the railing of the clerk’s desk, and 
this grim ‘‘ chalk’’ was used by the medical men for pointing out to the 
court and to the experts the exact nature of the injuries received by the 
plaintiff. This uncanny object became the butt of irreverent remarks 
by the lawyers who dropped into the court-room during the day; the 
thin and hungry look of the new assistant clerk being commented upon. 

An interesting point as to the admissibility of evidence was also raised 
in the case. The injury complained of was the dislocation of the plain- 
tiff’s collar-bone. The plaintiff's medical experts having testified that 
by such dislocation the patient’s use of his arm would, in the majority 
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of cases, be permanently impaired, the defense offered to produce three 
persons who had suffered exactly similar injuries, and who would 
demonstrate to the jury that their recovery was — This testi- 
mony was excluded. 

In the Supreme Court there was recently a hearing upon the applica- 
tion of Henry E. Dixey, the comedian, for an injunction against the 
singing of a song which he claimed to be an infringement of his copy- 
right in the song, ‘‘ It’s English, You Know.’’ While Mr. Dixey was 
upon the witness stand he was asked by the defendant’s counsel to sing 
the song; but his own counsel objected. On an appeal to the court for 
a ruling on the admissibility of this evidence, the defendant was allowed 
to ask for a repetition of the words of the song. Mr. Dixey evidently 
did not want to sing the song, and before he could do so Judge Allen 
said that a copy of the words would be more satisfactory to him, and a 
recess was then taken while Mr. Dixey wrote out the words. After the 
recess, Mr. George Purdy, leader of the Boston Museum Orchestra, was 
called and sworn. He took his violin, and placing the score of Mr. 
Dixey’s song against a directory, played the tune to his Honor. The 
music caused both the court and the spectators to relax their features. 
The other song, ‘* Quite English,’’ was then plaved on the violin by the 
witness, and the resemblance was so close that all recognized it. A 

“score was then presented of ‘‘ When the Band Begins to Play,’’ and 
that also was rendered by the witness. Mr. Purdy did not think that 
there was any resemblance between the ‘‘ English ’’ songs and ‘‘ When 
the Band Begins to Play,’’ at least to the ear of a musician. Several 
experts testified to the similarity of the song, which the plaintiff sought 
to have enjoined, to hisownsong. The scene in the court-room during 
the rendering of the songs was one not usual in courts of justice. The 
unwonted echoes of the music through the court-house attracted a large 
audience, which apparently enjoyed the lively concert all the more 
because it was given in court, where proceedings are so often weari- 
some. 

We recall a case in which a baby was offered in evidence. It was 
a bastardy case, and the evidence was offered to show a likeness in 
features between the baby and the defendant. The witness was, how- 
ever, considered too young to testify, being only three months old, and 
so was not allowed to appear. 

We have recently met with several interesting cases in which dogs 
and other animals have appeared in court as witnesses, and have given 
testimony which has been decisive of the causes on trial. The editor 
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of Every Other Saturday delights in professional stories and reminis- 
cences, some of which it is suspected, come to him by descent rather 
than purchase. He gives a traditionary story of a scene which took 
place in the old Municipal Court of Boston, when Mr. Austin, after- 
wards Attorney-General of the State, was the prosecuting attorney for 
Suffolk County. A man had been indicted for stealing a large New- 
foundland dog, which was produced in court, and to the ownership and 
identity of which the evidence on the part of the prosecution was posi- 
tive. The defendant claimed the dog as his own, and in the course of 
the trial, he cried out to the dog, who was standing near the jury, ‘* Bose, 
my boy, roll over.’?” Down went the dog, with a cry of recognition, to 
the amazement of Judge Thatcher, and the amusement of everybody 
else. <A verdict of acquittal was rendered, and the prisoner carried off 
the dog amidst the shouts of the multitude. 

Lord Eldon used to tell of a case which was brought before him, 
when he was Chief Justice of the Common Pleas, for the recovery of a 
stolen dog. There was a great deal of evidence; and the dog, a large, 
fierce looking animal, was brought into court. The case was in doubt, 
when a woman came forward and said she thought she could say some- 
thing that would decide the case. She was sworn and said: ‘* Come, 
Billy, come and kiss me.’’ The dog instantly put his paws round her 
neck and saluted her. She had brought up the animal. This decided 
the case. ‘* But when I was summing up,”’ said Lord Eldon, ‘‘ the de- 
fendant incautiously said in my hearing, ‘ the damages can not be great, 
and them I will pay; but the dog I am determined they shall not 
have.’ I observed upon this to the jury, and told them, that if they 
were satisfied that the dog belonged to the plaintiff, they might give 
any amount of damages they pleased, after what they had heard f:om 
the defendant. Upon this the defendant got frightened and consented 
to give up the dog.”’ 

Another story is given in the same journal which is more complicated 
in its circumstances, and presents some points of practical use. A la- 
borer upon the Eastern Railroad, living in East Boston, owned a dog 
which he had brought up. One day the dog was missing, and the owner, 
supposing that it had been stolen, gave notice to that effect to the 
laborers and conductors on the railroad. Finally the owner discovered 
his dog in the possession of a man in Charleston, who claimed that he 
had owned the dog a long time. After much dispute the East Boston 
claimant determined to enforce his rights at law, and an action of trover 
was brought in the justices’ court of Boston. Onthe day of trial the 
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parties and their personal friends appeared, together with the dog, 
which the Charlestop claimant produced securely fastened by a chain. 
There was great conflict in the testimony. It was clear, that each 
party had owned a dog, and equally clear that the two dogs were 
very similar — the same general appearance —the same expression — 
and what was strange, the same tricks. At length the counsel for the 
plaintiff exclaimed: ‘‘ May it please your honor, the dog is present, 
and we propose that he should speak for himself.’’ The court gave 
little heed to this, but the plaintiff himself taking the hint, said to the 
dog, ‘* Rollo, do you want to go home?’’ ‘* Bow, wow, wow, yow,”’ 
barked the dog, in the style of the utmost familiarity. Now, although 
this testimony had not been ruled in, yet like the evidence of some 
other witnesses when objected to, it was in, and would undoubtedly 
have had aneffect. But inthis stage of the proceedings, the defendant’s 
counsel incautiously remarked that the plaintiff could o” ly recover, at the 
extent of twenty dollars, and the dog would remain in the defendant’s 
possession. The plaintiff, unlearned in the law, and little knowing the 
distinction between trover and replevin, was highly indignant; nay, he 
seemed rather disposed to rebuke his own counsel. ‘‘ The money is no 
object,’’ he exclaimed in a whisper, ‘‘ but the dog I must have.’’ There- 
upon his counsel in a somewhat indiscreet manner, informed the court 
that he would withdraw the suit in order to commence an action of re- 
plevin for the dog himself. Nothing could have been more unfortunate 
than this declaration, for it happened that the defendant had a brother 
present, who was going to sea in a vessel which was to sail the next 
day from Portsmouth, and to him the defendant committed the dog, in 
order that the replevin writ might not be served. 

It happened that the sailor started for Portsmouth with the dog, over 
the Eastern Railroad and the conductor knowing the dog regarded the 
sailor somewhat inthe light of athief. But he made out to satisfy 
them until he arrived at Newburyport. Here, while standing at the 
station outside of the car, with dog secured by a chain in his hand, one of 
the railroad men stepped up, and taking hold of the chain, coolly said, ‘* I 
won’t trouble you to carry that dog any farther.’’ ‘I don’t ask you 
to trouble yourself at all, and will thank you to let go this chain.’’ 
‘¢Sir,’? was the reply, ‘* that dog is stolen, and I shall take him from 
you.’? Hereupon a struggle ensued, and all three came to the ground. 
Meanwhile the train set off at full speed. ‘‘This is pretty well,’ 
said the sailor. ‘‘ I should like to know how I’m to get to Portsmouth 
to-night; and my ship sails to-morrow? ’’ 
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His captor informed him, that he could not get to Portsmouth that 
night, and offered to take him to a tavern. So the two men and the dog 
got into a wagon, but the railroad man, instead of going to the tavern, 
drove to a justice of the peace, where he entered a complaint against his 
companion as a thief, alleging that he found in his possession this dog, 
which had been stolen, and which he had known for several years. The 
justice accordingly made an examination. ‘* Yourname, young man?’’ 
he demanded. The sailor, thinking this a very pretty joke, answered, 
Justice.’ ‘* Your surname?’’ ‘*Cash,’’ was the reply. Justice 
Cash,’’ wrote down the magistrate. Now, this was so obviously false, 
that, taken in connection with the other facts proved, the magistrate did 
not hesitate to order the prisoner to give bail for his appearance 
at the next court for stealing; and for want thereof committed him 
to jail. 

Meanwhile the Charleston claimant went to Portsmouth to see his 
brother off, but as the ship had sailed he presumed all was right, and 
it was not until he was returning to Boston, that he saw in the cars a 
man with the identical dog which he supposed had gone to sea. But 
this was not the worst of it, for he also found out that his brother, in- 
stead of being at sea, was in Newburyport jail, where he had been for 
several days, reflecting, probably, upon the vanity of human expecta- 
tions. He came out on bail, and his first act was to bring an action 
against the railroad attache for trespass and false imprisonment. 


Davip Duprey Frevp’s Appress aT THE Untversity Con- 
vocation. — In our last issue we referred to the admirable address of 
David Dudley Field at the annual convocation of Dalhousie University, 
at Halifax, N. S., on April 29th. Through the kindness of Mr. Field, 
we are now able to lay a corrected text of it before our readers : — 


"* Mr. Dean, Gentlemen of the Faculty : 


*« LADIES AND GENTLEMEN — Though I ama stranger to you in allegiance, Iam 
nota stranger in blood, in language, or inlaw. The same current flows in my 
veins that flows in yours, the triple stream, Anglo-Saxon-Celtic, which, issuing 
from the two chief islands of the North Atlantic, and now happily commingled, 
has spread over the major part of this continent, and into other lands and 
islands in every quarter of the world. I am one of those who, knowing well 
that we have had many aconflict by land and sea, yet believe that blood is 
thicker than water, and that the ties which bind your people and mine together 
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are stronger than the ties which bind either of us to any other people. I con- 
fess to feeling my pulse quickened when I read four years ago that at the close 
of the celebration of the victory at Yorktown, gained a century before, the Presi- 
dent ordered the English flag to be run aloft and saluted by our assembled 
forces. It was a graceful recognition of that sympathy of lineage which is 
older than governments, which survives rivalry and many alienations, and is 
kindled into flame at the first touch of the ‘electric chain with which we are 
darkly bound.’ 

‘‘My mother tongne is the same that your mothers taught you, the mother 
tongue of Shakespeare and Milton, of Addison and Burke, the same that will be 
spoken by your children and mine, through innumerable ages, the living tongue 
of more of the human race than any ever yet known in the world. 

“Our laws are from the same sources, however far we may retrace them, 
whether to Roman fountains or to the weil springs of the feudal ages. We 
together begin the series with the code of Alfred, and come down together 
through a thousand years to the revolution of 1776. That revolution wrought 
aseparation of the States from the British crown, but did not work a separation 
in the body of our laws. We have continued as you have to cite the decisions 
of Mansfield and Eldon and their successors. The divergencies have been so 
slight, compared with the whole body, that like the mountains of the moon, they 
are lost to the distant eye. 

“¢ Standing before this convocation, I feel that I am addressing a company of 
lawyers. Herel amat home. I am one of you. How can I then do better 
than to speak of that which most concerns you and me. No loager distinguished 
from each other by nationality, we are the same in studies and in pursuits. 
We are members of the same great brotherhood of jurisprudence, whose begin- 
ning was at the cradle of civilization and whose ending will be at its grave, and 
whose rollof members contains illustrious names without number. Our stud- 
ies embrace the history of the race, with all its institutions, and our pursuits 
affect all the relations and duties of life. When Evangeline and her lover met 
in the Indian summer evening for the ceremony of betrothal the notary came to 
put into form, and sanction with the law what their hearts had thought and 
their lips had uttered in the soft twilight or beneath the moon. Whenever now 
the church bell in an Acadian valley rings out welcome to the bridal, the law 
comes also to witness and sanction the most sacred of relations. And when at 
last approaches the hour of burial, the law is there too to see that the sacred 
rites are duly and decently performed. Not a ship sails out of this ample har- 
bor but bears with it the laws of its country; not a city is founded, nor a house 
built, nor an acre sold in all this land, without the presence of the law. 

‘Though law and jurisprudence are not convertible terms, they are often used 
in the same sense. The latter isthe science, which treats of the law and ex- 
plains it; the former is the formulated precept. When Coke speaks of ‘the 
gladsome light of jurisprudence,’ he means both the science and the precept, 
In this sense I use the word, when I say that the whole domain of jurisprudence 
is spread before us. We are to study and we are to practice. The range of 
our studies is as wide as the history of the race, the range of our practice takes 
in all human interests. We go back to the beginning of civilization, we look 
forward into future times. We see men emerging from barbarism clinging to- 
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gether at first in families, then forming groups of families, and finally extending 
into tribes and from tribes into States and nations. We see everywhere traces 
oflaw. There was a law of the family before there was a law of the tribe. 
Association of even the loosest kind required some order, and omer required 
jaws. They were transmitted by tradition and enforced by usage, until men 
learned to write their words, and then they wrote their laws; and not only did 
they commit them to writing, but they wrote them on the things most imperish- 
able, cn tables of brass and stone. The tradition has perished, but the written 
yecord remains. We have thus in view the laws of Moses, the twelve tables of 
Rome, codes old and new, pretorian edicts, ordinances of kings, statutes of 
parliaments, acts of congresses. Nothing that can be known of the rules which 
men have framed for their government is foreign to our researches. 

*« The true ideal of a lawyer is one who is master of the laws of his own 
country and a student of other laws, as they may serve to elucidate or improve 
his own, a faithful adviser, a fearless defender, prompt to make use of his 
learning and opportunities not only for the protection of his own clients, but 
for the improvement of the laws themselves, whenever he finds them the instru- 
ments of injustice. 

«Fidelity to his clients and tothe courts is a duty on which we need not dwell, 
for it is constantly asserted and never denied. But the duty to improve the 
system under which he lives an¢ practices, wherever capable of improvement, 
is not so generally insisted upon or believed. It is supposed to be enough for 
a lawyer to know the laws of his own country, advise his clients aright, and 
deal fairly with the courts. But this I insist is not enough. The laws them- 
selves are sometimes not seldom indeed imperfect or unjust, and whenever 
they are so, I insist upon the duty of those who know them best, and know 
best how to improve them, to make their knowledge available for the public 
good. Now the moment that the duty is admitted it becomes us to seek the 
best means of performing it. These means are in part our Own study and ex- 
perience, and in part the example of others. Hence the importance of com- 
parative jurisprudence. There is indeed another advantage of it on which I do 
not mean now to dwell, the use we may make of it, in the study of the past, as 
a means of elucidating the present. The jurisprudence of a people is an epi- 
tome of their history, better than annals of siege and battle. The real signifi- 
eance of the present is best understood, when considered in connection with 
the past. But I am now speaking of comparative jurisprudence as the means 
of serving us in the future. 

““Why should we not avail ourselves of the improvements of our neighbors in 
the laws, as we do in mechanics and the arts? Aninvention which is successful 
in your country we turn to our account if we can, and you in your turn make use 
ofours. Itis in half barbarous countries only that men refuse to profit by what 
others have done. In Egypt and Palestine you may see laborers toiling over 
the rude plow of forgotten ages, neither knowing nor caring to know the in- 
ventions by which their toils might be lessened. China yet clings in all her 
provinces to the implements, the vehicles, and the roads of the old times. The 
western nations are of a different mind and pursue a different policy. No 
sooner have one people found out a new industry, or the means of making an 
eld industry more productive, than others make haste to avail themselves of the 
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same. How many abuses and errors yet flourish among us, which other com- 
munities have already rooted out, as in the government of municipalities, the 
management of prisons and reformatories, the treatment of the insane, the 
making of roads and bridges, the building of houses, the pavement of streets, 
and the cultivation of the soil. Insomuch, then, as we are swift to take ad- 
vantage of each others progress in industrial pursuits, let us do the same in 
that greatest of all science, and of all arts, the science and art of government 
and legislation. Let us see who can enact the best laws; who can make justice 
the most accessible, most certain and least costly. 

“It will be sufficient for my present purpose to bespeak a comparison of the 
jurisprudence of the English-speaking peoples. No doubt, it would be useful to 
compare ours with the jurisprudence of the Latin and Teutonic nations, but I 
confine my observations to our own branch of the human family, which I think 
may best be denominated the Anglo-American, and which bears the most dis- 
tinctive character, inasmuch as the Teutonic has a larger infusion of the Latin 
element than has our own. 

‘““The people who speak the English tongue are bound together not only by the 
tie of language, but by institutions, usages and pursuits. By institutions I 
mean not only agencies of government, but of enterprise, and even of charity. 
In matters of government we are much the same, rather, I should say, we have 
more in common than of separate possession. Your supreme executive is he- 
reditary, ours is elective; in the mother country one chamber of the legislature 
is hereditary, our chambers are both elective. These are our chief differences. 
You have two chambers and one executive; so have we. Your inferior magis- 
tracy and ours are fashioned after the same pattern. When you form a federal 
union, you define the limits of the central government and preserve, in great 
measure, the autonomy of the different provinces. We have done the same, 
only that our States, if I do not mistake, are more independent than your prov- 
inces. Our laws, as I have said, have a close resemblance, so close indeed that 
if you take up a volume of our statutes and a volume of yours, you will see 
that, barring some official language, the same subject is treated in much the 
same manner. Our social habits are less dissimilar even than our institutions. 
Our pursuits are almost identical. We engage in the same industries, and we 
traverse sea and land to find new avenues of trade. As we are rivals in trade, 
why not in legislation also? Each government, federal, imperial or local, each 
State or province has its own thinkers and workers, its own legislature, judiciary 
and magistracy, and these will have developments of theirown. It must, there- 
fore, be useful to compare the progress of one with the progress of the others. 
Each will thus profit from the study and experience of the rest. We are all sup- 
posed to be seeking the same end, that is, the well-being of our respective com. 
munities. So, instead of studying and working by ourselves, in isolation, let 
us not only do our own study and work, but take to our profit the studies and 
works of all the rest. We are all using similar materials, and all seeking simi- 
lar results. 1 

‘¢ Assuming, then, the value of comparative jurisprudence, and most of all 
among English-speaking people, let me devote the remainder of this lecture to 
three particular topics, to which I think the attention of our people is just now 
most directed: condensation, simplicity, and uniformity in our laws. The time 
and the place seem especially appropriate. A century has passed since the 
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American revolution. The bitterness of that catastrophe has been washed out 
in the current of three generations. Later differences, such as they were, have 
been forgotten. We stand here almost in the gateway of the East, the nearest 
of the great seaports to the fatherland, and in that peninsula of Acadia, which 
the genius of our Longfellow has made as familiar to us as the shores of old 
romance. Above all we are moving on the current of that tide in the affairs of 
men lately turned from its ebb to the flood which is at present setting towards 
more frequent intercourse, closer relations and greater sympathy between the 
different branches of the human family. We can now especially help one an- 
other. Here isarivalry worthy of ourselves: ‘* Let the dead past bury its dead; 
act, act, in the living present.’? Let ussee how much we can do for each other, 
and how much we can learn, each from each. 

First of all take the subject of condensation. The demand for it is urgent; 
the need of it is manifest. Men are busier than they were; the claims upon 
their time are greater. In short they are all striving to do more in less time. 
Now, condensation is to be obtained only through codification. Multiplication 
of details leads to confusion and confusion to uncertainty and waste of days. 
But I am not here to plead the cause of codification, I willonly repeat what was 
said lately by the London Zaw Times, on the occasion of an address by the 
London Chamber of Commerce to the Lord Chancellor, asking for a code of com- 
mercial law, that the common law has not reached a stage of its development at 
which codification sets in as a natural and inevitable process, and when for 
good or bad this process has once begun, its completion is only a matter of time, 
and I will add for myself, that every reason which can be given for formulat- 
ing a civil claim or a criminal charge, is a reason for formulating the 
rules of law which sustain the one or the other. Indeed the reason is the 
stronger, since the law must precede the infringement of it, and a knowledge of 
that will lessen the occasion for subsequent processes. My present purpose is 
rather to show how much we can aid each other in the way of codification than 
to show the need of it. We had the example of a code of Louisiana before we 
began codification of the common law. You have the example of a code in the 
province of Quebec, where the Roman law has prevailed from the beginning of 
the French domination. Every good code, or part of the code of Anglo-Amer- 
ican law may be used, and indeed is certain to be used as encouragement to 
other Anglo-American people. Inthe matter of procedure the process has been 
going on with marvelous rapidity. The New York code of civil procedure made 
its way against dogged opposition and malignant criticism, until it has been 
adopted by a majority of the States and Territories of the American Union, and 
its principles obtained such favor in England as to become the basis of the 
English Judicature Act then spreading from England and Ireland into the de- 
pendencies, they guide at this moment the civil procedure of more than half the 
English-speaking world. You in Nova Scotia have just written it in the book of 
your laws. So much for condensation and order. 

‘Now for simplicity. In their best state the laws of every land must be as 
various as the interests of its inhabitants and must provide for all personal rela- 
tions, for all kinds of property, and for all transactions. Where so much is of 
necessity extended and complex, it is most important that the extent and com- 
plexity should not be increased by unnecessary variations and distinctions. By 
way of example, I will mention two instances, one of the seal to a writing and 
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another of the difference between real and personal property in respect of its 
devolution upon the death of the owner. The distinction between sealed and 
unsealed instruments is as old as the law, but the reason for it ceased long ago. 
The seal was never anything but the substitute for a signature, and came from 
the time when few could write. Now, when writing is common, every instru- 
ment is signed, and the signature is used to verify the seal, instead of the seal 
being used to verify the writing. Still the distinction is kept up. A grant of 
land must be under seal; various other documents must have seals; the seal is 
held to be evidence of a good consideration; but so convinced are most men of 
its being the merest form, thatin many communities a scrawl is deemed as good 
asaseal. A piece of paperis brought to a land-owner in one of our States, 
which purports to be a conveyance of land, the owner puts his name to it and 
makes no sign with his pen after the name, the paper is still worthless, but 
when he mekes a scrawl or scratch after his name, the paper conveys away his 
estate. What folly! It would be just as rational for the man to open one eye 
and shut the other, or make a flourish with his fingers after signing as to 
scrawl with his pen. And yet, year after year, indeed, century after century, 
goes by and the ridiculous ceremony is repeated day by day and many times a 
day; rights are affected by it, remedies are made dependent upon it. We have 
in the State of New York 11,000 lawyers; in the United States 70,000; and so 
far as I know not one has ever moved so much as his little finger to wipe this 
blot from the jurisprudence of his country. What I here say of my country I 
suppose can besaid of yours. 

‘¢Turn now to the devolution of estates. Upon the death of an owner one 
part, the real estate, goes to the heir, another part, the personal estate, goes to 
the executor. Hence diverge two important branches of the law, various in 
their details, involving a great deal of learning, and producing many inconve- 
niences. And for what reason? Only because in the feudal system the owner- 
ship of the soil was the tie which bound together the different orders of the State. 
The laws which governed the ownership were subtle contrivances of the 
middle ages, and have long ago lost all their appropriateness and with it their 
reason and their significance. I need mention only a few of the inconveniences 
of the present system. One is that it throws a shadow of uncertainty over many 
titles. When an owner of an estate dies it should be certain to whom his estate 
descends, but so long as the title goes with the blood it can not be certain, be- 
cause it is impossible to know with certainty who are the heirs. Whether the 
owner was married is the first question, whether if married he had any, and if 
so, how many, children, is the second, and whether the children are living,and if 
so, where they are, is the third,and soon. Thereis norecord of heirship. But 
as to personal property there can be no uncertainty about the title. It goes to 
the executor or administrator; his office is matter of record. Everybody knows 
who he is. Here in the matter of simplification there is work for the law re- 
formers. 

*‘ Lastly as to uniformity. When men lived in isolated communities, it was 
of little moment whether the laws of one were unlike those of the others. But 
now that we have exchanged the policy of isolation for the policy of intercourse, 
when the people of one nation have interests so great in others, when com- 
merce spreads over the whole world and ships ply over seas as ferry-boats once 
plied over ferries, when men come and go from country to country as formerly 
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they went from city to city, itis most desirable, not to say indispensable, that 
they should not change laws as often as they change countries. Voltaire said 
of the France of his time, that travelers changed their laws as often as they 
changed their horses. This might have been said fifty years ago of the differ- 
ent countries of America and Europe. Now, happily, there is a tendency to 
uniformity, and I will close what I have to say, in mentioning two instances 
where uniformity is most needed; marriage and divorce. The relation of hus- 
band and wife is the first and most sacred of the personal relations. In its 
train follow the comforts of home, the group of children, the cheerful fireside, 
the domestic altar. It creates the family, and the family is the foundation of 
the State. If there be any doubt about the existence of the relation, there is 
no doubt about allits consequences. It is then of the first necessity that a man 
should know of a certainty who is his wife, and that a woman should know ofa 
certainty who is her husband. And yet strange to say there is uncertainty in 
instances nota few. When a widower in Australia leads to the altar his de- 
ceased wife’s sister they are man and wife so long as they remain under the 
southern cross, but if they come into the light of northern stars their relation 
becomes unlawful. Then suppose two persons to be lawfully married, and one 
of them to obtain a divorce, there may be doubts about its legality. Whether 
the court which granted the divorce had jurisdiction to grant it may be drawn 
in question in different places and with different results. Such distressing 
questions do arise, and much too frequently, as lawyers have occasion to 
know. On the continent of Europe they have led to a deal of suffering and an 
infinity of scandal. The story of the Princess Bibesco, bandied about between 
French and German courts, reads like a romance. 

*« Now, it is the province of comparative jurisprudence to study the marriage 
and divorce laws of the different countries, with a view to the establishment of 
one rule everywhere for both. The conflict of laws on these subjects is a dis- 
grace to Christendom. For my own part, I would have it established as a uni- 
versal rule of our civilization that the marriage in any country of one man with 
one woman should be a valid marriage everywhere, and that a divorce granted 
in any country, by a competent court having jurisdiction over both parties, 
should be a valid divorce in every other place. But I would define carefully 
the conditions of jurisdiction. With this enumeration I must end my exam- 
ples of the questions which lie within the domain of comparative jurisprudence, 
and which are pressing for solution. 

** Let me now, in closing, make my respectful salutations to this University of 
Dalhousie, under whose auspices I have been speaking, which, founded more 
than half a century ago by aformer Governor of this province, afterwards Gov- 
ernor-General of India, is now entering, as I am informed, upon a new career 
of prosperity and honor. Let me express my hope thatits prosperity and 
honor may be commensurate with your wishes, that it may help educate the 
youth of this fair province of Acadiaand of all this wide Dominion in the ways 
of sound learning and manly virtue, and may prove a powerful instrument in 
promoting that study of comparative jurisprudence on which I have been in- 
sisting, and thus hasten the coming of that future time when ‘* Non erit alia lex 
Rome alia Athenis, alia nunc, alia posthec, sed et omnes gentes, et omni tempore 
una lex, et sempiterna, et immortalis, continebit.” 
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MICHIGAN JUSTICE IN THE OLDEN Time.—In Farmer’s History of 
Detroit,! there is a curious account of justice in the olden time in 
the territory of Michigan, which reminds one of Governor Foote’s 
account of justice in the first American court ever established 
in the Louisiana Territory at Baton Rouge,? though written with the 
gravity of history, and not in Senator Foote’s vein of humor. Proclam- 
ations were made in the court in semi-military style, thus: ‘‘Attention 
the whole! Silence on penalty! Oyez! Give ear you: who wish your 
cause heard!’’ The first court was established by the ordinance of 
1787. It was composed of three judges, who were to hold their offices 
during good behavior. This system was continued by a subsequent act 
of Congress. Certain judges appointed under this system misbehaved 
themselves in such an outrageous way, that in 1823 the people were glad 
to get deliverance of them by an act of Congress limiting the term of 
the judicial office to four years. A law of the Northwest Territory, en- 
acted January 23, 1802, appropriated $85 to Arthur St. Clair, the 
Governor, for organizing courts at Detroit. This, it must be confessed, 
was a rather humble appropriation ; but the last Legislature of Missouri 
did not do much better when it appropriated $300 to defray the inci- 
dental expenses of the St. Louis Court of Appeals for two years. 
The Michigan court was attended by lawyers, some of whom came all 
the way from Cincinnati, among them Judge Burnett and Arthur St. 
Clair, Jr. The larger portion of the witnesses, litigants and jurors, 
were unable to speak or understand English, and in many cases all the 
proceedings were carried on in French, and interpreted sentence by sen- 
tence. The sessions of the court were at first held at a private house. 
The salary of the judges was $800 per year, paid by the United States. 
Among the judges was Return Jonathan Meigs, who was afterwards 
distinguished in public affairs, having been in the Cabinet of one of the 
Presidents. He was the father of the Meigs of the same name who was 
the author of Meigs’ Tennessee Digest, one of the best models of a 
digest of judicial decisions which has ever been published. The origin 
of this singular Christian name is thus stated : — 


“ During their courtship his father and mother had a quarrel, and his father, 
who was then at the home of his sweetheart, left the house. She soon repented, 
and running to the door, called out: ‘‘ Return, Jonathan, return!’ The 
obedient and fully pacified lover did return. They were happily married, 
and in memory of the incident their first child was named Return Jonathan 
Meigs.”’ 


1 Detroit: Silas Farmer &Co. 1884. 2 See the preface to Foote’s Bench and 
Bar of the South and Southwest. 
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From 1820 to 1823 the Supreme Court of Michigan Territory seems 
to have been a rather curious affair. Sometimes two of the judges 
would absent themselves from the court, and then the other would ad- 
journ the court to some special day. The absenting judges would re- 
turn, set aside the order of adjournment, and proceed with the business 
of the court. The three judges and the Governor constituted the Legis- 
lature of the Territory, and possessed within themselves almost the en- 
tire control of public affairs. They ran the municipal government of 
Detroit according to their own sweet will. They punished crime, not 
according to any law, but in the exercise of a ‘‘sound discretion.”’ 
On cne occasion they sentenced an Indian for committing some offense 
‘**to be burned in the left hand.’’ Legal notices were published ina 
newspaper printed at Pittsburg, Pa., there being no paper at Detroit. 
Whenever the judges found difficulty in administering justice according 
to their notions, they adjourned as a court, immediately met as a Legis- 
lature, passed the necessary statute to remedy the difficulty, and then 
immediately reconvened as a court and proceeded to administer justice 
according to the law thus enacted! After neglecting their duties as 
judges, they would meet as legislators and enact laws to remedy the 
evils produced by their carelessness or indifference. Prisoners were 
released from custody on giving a promissory note for the amount of 
their fines. Two Indians were arrested ona charge of murder. The 
judges were in doubt as to the form of the oath to be administered to 
the grand jury; so they adjourned as a court, met as a Legislature, en- 
acted a law prescribing the form of such oath, under which the grand 
jurors were the next day sworn, and the prisoners were immediately 
indicted, tried, and hanged. For four months in the winter of 1820, 
the court held its sittings in the night time in private offices without 
giving public notice of its whereabouts. At these night sittings, cases 
were disposed of in the absence of both client and counsel. 


** Suppers of meat and bottles of whisky were brought into court, and the 
noisy and merry banquet was partaken at the bar by some, while others were 
addressing the court in solemn argument, and others presenting to the judges 
on the bench meat, bread, and whisky, and inviting them to partake.’’? 


A body which could thus hold its sessions in the night time at private 
offices, extending them even as late as three o’ clock in the morning, might 
be expected to adopt rules of court and to proceed by methods contrary 
to the common law. But this singular body, which blended together 


1 This language is quoted from a January 8, 1823, and printed in the Detroit 
memorial of citizens to Congress dated Gazette. 
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and exercised alternately the functions of Legislature and Supreme 
Court of Judicature, did even more. 


‘On one oceasion a law was made at a night sitting, altering an act of Con- 
gress. A single judge has been known to open and immediately adjourn the 
court, without the attendance of either clerk, sheriff, constable, or crier; and 
without the records, or even pen, ink, or paper; and that when causes were be- 
fore the court for argument, leaving the suitors and officers of the court and the 
other judges to find out, if they could, when and where it would please the court 
to open itself again. When a statute happened to be really adopted from the 
laws of one of the States, the judges, who constituted three out of the four 
persons who adopted the law, declared from the bench that they would not be 
bound by the constructions and decisions of the State from which the law was 
taken. Their own decisions, in similar cases, were so discordant that they 
furnished no guide from which to conjecture what their decisions might be on 
the same points in the future; and it was even declared by them that their own 
decisions should not be obligatory as precedents. Many cases were decided as 
whim or convenience dictated; favoritism was often grossly manifest; and 
court rules were made for the benefit of particular and special cases.’’! 


An Eccentric JupGe. — Those who never tire of praising ‘‘ the good 
old times,’’ when government was administered in its simplicity, and 
when public officers were grave, decorous, honest and wholly above sus- 
picion, will regret to read the foregoing tale of the antics of the Supreme 
Court of the Territory of Michigan, but will find some relief in the 
reflection that all the judges were not quite as bad as the foregoing 
historiographer paints them, but that the trouble was chiefly due to a 
Quixotic character who held, ‘during good behavior,’’ the office of © 
Chief Justice. The Detroit historiographer? thus describes him : — 


‘The early history of the courts could hardly be understood without some- 
thing more than a passing allusion to that eccentric genius. There was but one 
such man in all the United States, and for nearly twenty years he was a central 
figure at Detroit. He was a bachelor, a Virginian, from the District of Colum- 
bia, and his old manuscript and letters prove that he was really learned and 
accomplished. In conversation he is known to have been entertaining and 
agreeable. In the full’sense of the word he was a ‘character’ that only a 
Dickens could properly portray. With some good qualities, there were pecu- 
liarities of manner so marked, and slovenliness so extreme, as almost to defy 
description. Whatever was odd and unreasonable he was sure to do. If there 
was a thunderstorm his chair was placed outside the door, and he would calmly 
sit and take his shower bath. His room, which was both office and sleeping 


1 Extract from the same memorial. 2 Mr. Silas Farmer in his History of 
: Detroit. Detroit: Silas Farmer & Co. 
1884. 
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apartment, was destitute of a book-case, and many valuable papers lay in a heap 
in one corner, and clothing for the wash in another. Sweeping was never done, 
lest his books should be deranged, and they were where he left them, some on 
the floor, some on chairs, and some on the table. A gentleman who was a pas- 
senger with the judge on the ‘ Walk-in-the-Water,’ in the spring of 1821, ona 
trip from Detroit to Green Bay, relates this anecdote: ‘The steamer was lying 
at her little wooden pier, at the foot of Bates Street, and a goodly number of 
citizens were on board to take leave of their friends who were passengers. 
Among those present was Judge Woodward. Just as the steamer was about to 
cast off her lines, a young gentleman, who had been hurriedly dispatched to the 
judge’s quarters, appeared on board, with a clean shirt folded in a red bandanna 
handkerchief, which he gave to the judge, who announced that he was also a 
passenger. As the steamer entered the harbor of Mackinaw, where she re- 
mained a day, he went below, and soon reappeared arrayed in clean linen. 
When the boat left for Green Bay, the clean garment was removed and a soiled 
one took its place. On arriving at Green Bay, & change was again made. The 
narrator did not return to Detroit in the steamer, but the captain afterwards 
told him that the judge pursued the same careful course on the return, contriv- 
ing, with the one clean shirt, to make himself, as he thought, presentable when 
in port.’ 
“The judge was tall, with sallow complexion, and usually appeared in court 
in a loose, long overcoat, or a swallow-tailed blue coat with brass buttons, a 
red cravat, and buff vest, which was always open, and from which protruded 
an immense mass of rufiles. These last, together with the broad rufiles at his 
wrists, were invariably so soiled that it might almost be doubted whether they 
had ever been white. His pantaloons hung in folds to his feet, meeting a pair 
of boots which were always well greased. His hair received his special atten- 
tion, and, on court days, particularly, gave evidence of the best efforts of the 
one tonsorial artist of the town. On one occasion, not being able to find a 
barber capable of cutting his hair in the improved fashion, he sought advice 
‘ from a member of the bar, who referred him to Austin E. Wing, whose aid he 
sought, bringing him a pair of shears. His request was complied with, and his 
hair trimmed so close that he was compelled to wear a cap for weeks afterward. 
He was never known to be wholly under the influence of liquor, but even while 
sitting on the bench he customarily kept a glass of brandy beside him; and 
night after night, for months together, he would sit in Mack & Conant’s store 
and alternately smoke his pipe and sip raw whisky until his regular half-pint 
was taken. He was extremely fond of the society of ladies, and on one occa- 
sion, calling at Gen. McComb’s just after tea, he was invited to the table. He 
at first declined, but eventually took the offered seat, and drank sixteen cups of 
tea before he rose. Upon another occasion he invited several of the first 
ladies of the town to a little party at his hotel. As Chief Justice of the Terri- 
tory, his invitation was of course accepted, and when the refreshments were 
served, each lady was provided with a plate holding one almond, one raisin, 
one small piece of candy and one of cake. 

‘During a part of his stay in Detroit he kept bachelor’s hall, with a man for 
cook and housekeeper. It was thought at one time that he intended to marry, 
ashe paid some attention, in his odd way, to a lady in the city. He had a fine 
coach and horses which, when it was his pleasure to drive with her, he sent to 
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the lady’s door, ordering his coachman to await his coming there. This was 
intended as a notice to the lady to be in readiness to receive him. Aftera 
while the lady concluded to take no more drives with him. The last time the 
coach stood at the door she declined to go, and he returned home on foot, giv- 
ing orders to put up thehorses. This was the Judge’s only attempt at court- 
ship while he remained in the territory. With all his eccentricities, he would | 
often manifest the most painstaking research, and endeavor to please his 
friends and gratify the public; but what he would do or leave undone could 
never beforetold. He was frequently in trouble with the people. Once, while 
upon the bench, he said that the French spent more time at church than was 
consistent with prosperity. This speech naturally induced great excitement, 
and he was compelled to apologize. Most of his writings are extremely ver- 
bose and full of literary egotism; yet when it was his pleasure so to do, no one 
could write with greater modesty and directness. Allusions to his personal 
habits and private life would perhaps be unjustifiable, if his public doings had 
been without reproach; but it was of these last that the people complained. 
His conduct was protested against in petitions to the President and Con- 
gress.”’ 


FourtHER ConcerNING THE Antics oF Micnican’s Earty CHIEF 
Justice. — The antics of Michigan’s early Chief Justice, as described 
by Detroit’s historiographer, already spoken of, though amazing and 
almost past belief, would make a tiresome story by reason of their very 


number. He was attacked by bold writers in the Detroit Gazette, one 
of whom criticised his conduct thus : — 


“To attempt anything like a brief outline of their [the courts’] innumerable 
outrages upon justice and common sense would require a volume; and indeed, 
if it were even possible, policy would forbid it; as the very extent and enormity 
of the abuses detailed would throw an air of discredit on the narration, in the 
minds of those at a distance, to whom alone we can look for redress.”’ 


The standard by which he judged of the qualification of candidates 
for admission to the bar, his composure when threatened with impeach- 
ment, his constructive absences from his own court when really present, 
were thus soberly narrated by another writer in the same newspaper : — 


‘‘The most prominent feature, and one that strongly distinguishes his Honor 
from the rest of the world, and which, indeed, seems to be blended with all his 
other features, is originality,—a mode of thinking, reasoning, and acting 
altogether peculiar to himself; * * * characterized only by a perfect con- 
tempt for those laws of reason and common sense which govern most men, 
and which delights itself in driving tandem the steeds of whim and fancy over 
the sober children of truth and reason. * * * Another peculiarity of this 
judicial Quixote, and which appears truly surprising in any one having the 
least pretension to a legal education, is direct and open hostility to law, con- 
sidered as a science. Not only has he totally neglected all legal studies him- 
self, and constantly manifested the most perfect indifference to the highest 
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authority, when faid vefore nim by counsel; he has also uniformly held in 
derision all legal and moral qualifications in those who have been admitted by 
him to the practice of law. No matter whether the applicant for admission to 
the bar possessed any more legal science or respect for morals than his Honor, 
if he only had good teeth, and a head conformable to the best specimens of 
craniology, he was sure of success; since his Honor has declared that, by look- 
ing to the former, he could sufficiently ascertain the legal science, and by feel- 
ing of the latter, he could tell the moral character of the applicant. And that 
these are his sober opinions, if he has any of this class, is fully evident from his 
uuiform conduct in respect to the examination and admission of attorneys and 
counselors at law. One instance deserves to be mentioned. It happened, one 
evening at a convivial party, that a young military officer had the good fortune to 
solve some trifling riddle or conundrum, which had been proposed, as original, 
by the judge. To reward such an effort of genius, his Honor immediately con- 
ferred upon this gentleman the degree of counselor at law. * * * Being 
once threatened with an impeachment for some gross malfeasance in office, he 
answered, with great composure, ‘ Uncle Sam knows too well how much it costs 
to try a judge to listen to a territorial impeachment.’ He has often been 
known, while sitting in court, to direct the clerk to enter him absent, although, 
to mere mortal eyes, he appeared to be really present in propria persuna; and 
every person present would be willing to swear with both hands (were it not 
for the record, which can not be falsified except by his Honor) that the pre- 
siding judge was still on the bench. This questionable figure has generally 
been observed, however, to lose much of its sparkling brilliancy when the 
spirit was absent; yet it sometimes speaks on critical emergencies. During 
the operation of one of these enchantments, and while a learned and independ- 
ent advocate was reflecting in pretty severe terms upon the proceedings of the 
court, one of the associate judges turned involuntarily toward the seat of the 
presiding judge, and asked whether such a contempt was to be endured. The 
strange oracle replied, or appeared to reply, ‘I consider myself absent.’ On 
one occasion, while a suit was being tried, feeling sleepy, he ordered the clerk 
to enter in the journal that he was absent; and, shoving his chair back against 
the wall, he closed his eyes as if gone to the land of Nod. Meantime, the 
arguments of counsel were going on; and, as one of the attorneys said some- 
thing that thwarted his views, he suddenly moved forward to correct him. 
The attorney tartly suggested, ‘I thought your Honor was absent; the journal 


of the court says so.’ This nonplussed the judge, who ordered the record of 
his absence to be erased.”’ 


Stm.t Orner Eccentric Jupces. —This story finds a parallel in the 
following anecdote of a Missouri judge, which appeared in the New 
York Evening Telegram, and which, as we learn from private and au- 
thentic sources, is literally true: — 


“«That policeman ought to arrest himself and take nimself to the station- 
house,’ said a gentleman from Missouri last evening, as he sprang backward to 
avoid a lurching blue-coat who was taking up the entire sidewalk on a side 
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street not many blocks distant from the Hocking Valley benefit at the Madison 
Square Garden. ‘You may laugh at the idea of a man’s arresting himself,’ he 
continued, when he and his companion had watched the convivial policeman 
disappear around the corner, ‘ but I’ve known of such things being done often 
out West. Down in Southern Missouri, where I came from, we had a judge a 
few years ago who divorced himself. It happened at Rolla, Mo. His wife was 
getting a little old and faded, and the judge, who was a well-preserved man, 
wanted a younger companion. He made life very uncomfortable for her, and 
she went away to pay a visit toa sister. The judge immediately took advan- 
tage of her absence and filed a petition in his own court charging his wife with 
desertion. The case came up in about a month afterward, and he announced 
his intention of trying the case himself. His wife, for some reason, did not 
contest, and the judge granted himself an absolute divorce.’ ”’ 


Another story of judicial eccentricity told by the same writer was as 
follows : — 


“The papers had an account the other day, of the assassination cf one of 
the notorious Alsup family, of Douglas County, Mo. This reminded me of the 
murder trial of the elder Alsup, who was the terror of Southwest Missouri, 
and at the time a very influential politician. He was tried in Webster County 
on the charge of murder in the second degree before a judge named Heckert, 
anda jury. The jury returned a verdict of guilty of manslaughter in the third 
degree. When the jury had retired, the judge, in a trembling voice, said: 
‘Mr. Sheriff, have the prisoner stand up until sentence is passed upon him.’ 
After Alsup stood up, His Honor continued: ‘ Have you anything to say why 
sentence should not be passed upon you?’ ‘Only this, Judge,’ said the pris- 
oner, coolly, ‘if you sentence me I will cut your heart out.’ ‘ His Honor took 
out his handkerchief, blew his nose, looked at the ceiling, and then turning to 
the sheriff, said: ‘ Mr. Sheriff, this man is a very bad egg; I guess you had 
better turn him loose;’ and Alsup walked out a free map.”’ 


If we add to these examples the example of the Missouri judge 
whose freaks and whims were described by a trustworthy correspond- 
entin our March-April issue,! it would appear that we can furnish from 
our elective judges in Missouri some pretty strong examples of judicial 
eccentricity. We can at least equal in that regard the county judges 
in England, and perhaps the judges of the Courts of Quarter Sessions 
in Ireland; but we can not equal the Chief Justice of Michigan Terri- 
tory. In the annals of judicial eccentricity, he has but one rival, and 
that was Senator Foote’s Chief Justice of Baton Rouge.* 


Hon. Joun Erskine. — We have received a beautifully printed me- 
morial volume, intended for private circulation only, containing testi- 
monials to Hon. John Erskine, United States Judge for the District of 


1 Ante, p. 284. 2 See the Preface to Foote’s Bench 
and Bar. 
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Georgia, on his retirement from the bench, including speeches by emi- 
nent members of the Bar of Georgia on the occasion of the presentation 
of portraits of him to the courts of the United States at Atlanta and 
Savannah. It is dedicated by his daughter and her husband, Willard 
P. and Ruby Erskine Ward, to those who have paid so graceful a com- 
pliment to Judge Erskine. The tributes contained in this little volume 
come from distinguished lawyers of all parties. They are warm and un- 
stinted. They show the appreciation of the legal profession in Georgia 
for a judge who came to the bench during the fierce passions which im- 
mediately succeeded the civil war, and who never forgot thatthe judge 
is above party strife, and that justice is over all, and for all. 


Av Unpertakinc. — The Lawyer’s Co-operative Publishing 
Company, of Newark, Wayne County, New York, having about com- 
pleted their reprint of the reports of the Supreme Court of the United 
States, are about to extend their ravages into new fields, by the estab- 
lishment of three publications, called respectively, The New England 
Reporter, The Central Reporter, and The Western Reporter. ‘The first 
is to publish all the decisions of the State courts of the New England 
States; the second, all those of the group of States embracing New 
York, New Jersey, Pennsylvania, Delaware and Maryland; and the 
third, those of Ohio, Indiana, Illinois and Missouri. The price of each 
series is to be $10 per year. The numbers are to be issued weekly. 
Our friends, the ‘‘ Co-Ops,’’ have issued to their patrons a circular, 
setting forth this scheme with a fullness of detail which we are not able 
to give here, in which they conclude by saying that, ‘‘ upon this plan 
subscribers will get for $30 a year what at present costs on an average 
$125 a year.’’ We sincerely hope that they will succeed. We wish 
they could see their way to bring the price of each series down to $5, 
like the Northwestern Reporter, but we do not see how they can. 


CORRESPONDENCE. 


DR. BISHOP ON THE DEADLY PARALLEL COLUMN. 


CAMBRIDGE, June 26, 1885. 
To the Editors of the American Law Review: 


In your May-June number you close a notice of my ‘‘ Directions and Forms,” 
with a paragraph conveying to me information of an offer which, you say, you 
had made me, and I had declined it. I never heard of the offer before, there- 
fore declining it was impossible. I now gladly accept it, though conscious that 
it does me too much honor. The whole paragraph is as follows: — 


“Mr. Bishop is almost a monomaniac on the subject of literary piracy. He devotes a 
considerable portion of his preface to this subject, in which he declaims vehemently against 
the pirates. Mr. Bishop, among other points in this tirade, says that ‘ the legal reviews will 
stand as guards about the thief to see that no hound pursues him.’ So far as this statement 
may be supposed to have any application to the AMERICAN LAW REVIEW, we denounce it 
as being untrue. We have tendered Mr. Bishop the use of our columns in which to expose 
any piracy of his works, and have offered, in addition to this,to pay him for writing the 
exposure. The offer was declined, and we were at the same time abused for not turning 
ourselves into a literary detective force in exploring all the law books which have been 
written in the last twenty-five years to see if some one has not committed a literary piracy 
upon some one else. We know of no one who is committing piracy upon Mr. Bishop, and 
if any one is doing so and Mr. Bishop can prove it by the ‘deadly parallel column,’ our 
pages remain open to him for that purpose. We insist that it is the business of those who 
are the victims of piracy to exnose the pirates, if such there be, and that neither the editors 
of legal periodicals, nor the judges, nor the lawyers, have anything to do with it, beyond 
refraining from purchasing and using the pirated book when the piracy is known. Mr. 
Bishop impairs his great influence and presents a spectacle of utter childishness in the 
positions which he takes on this subject. He is in danger of sinking the reputation of a 
great law-writer into that of a common scold.” 


Some one has been playing a sly trick upon you, whether by personating me 
to you, or by forging letters in my name to you, I can not know. I never 
abused you, or found fault with you for not turning yourselves into a “literary 
detective force,’? as you state. I have wished that, since it is impossible for 
our law reviews to do this, they would present to their readers the importance 
of laws, to be enacted by Congress, for examining books which are copyrighted 
on the question of their honesty and originality, in like manner as inventions 
to be patented are thus examined. And I have wished that the law reviews 
would also urge the importance of other greatly needed amendments in the 
copyright laws. Moreover, I have desired that they should point out the bene- 
fits which would result from practicing lawyers establishing a bureau of their 
own to investigate the bona fides of the books offered them for purchase and 
use. For further particulars I refer to the preface to the seventh edition of 
my ‘Criminal Law.’? The work required of such a bureau is, I admit, too 
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great for the proprietors of a legal periodical to undertake, and it would 
too much interfere with their advertising patronage. But surely there is no 
occasion for one who “is almost a monomaniac”’ to demonstrate how great 
would be the good resulting from the work, if honestly and faithfully done. I 
understand you to admit that the practicing lawyers should not buy and use books 
which are ascertained to have been made by piracy. Doubtless you know, I do 
not, how you can write proper reviews, to guide purchasers and those who 
would use the books, without first ascertaining whether they are honest or are 
pirated. Seeing, therefore, how much help reviewers would obtain from the 
labor of the two bureaus which I have suggested, I once or twice intimated to 
one or more of you, and to some other editors of legal periodicals, [ am sorry to 
be obliged to say without effect, that good would come from a proper mention 
of the subject to your and their readers. Andif you or any other editors in this 
country or the world can prove that I ever abused you or them in respect of this 
subject, or said anything more offensive upon it than I have done in this para- 
graph, please produce the evidence, and let him who is borne down by it go to 
the bottom. If I were a sane person, as you intimate that perhaps I am not 
exactly, I would add my amazement that there are editors why deem the agita- 
tion of this subject to be a playing of the ‘common scold.’’ Doubtless you 
can explain why it is so, the problem is too profound for me. 

But I am not disposed to find fault with you; if I were, I should be deterred 
by your magnificent offer of what I could never have thought of asking, to open 
your pages to me for the *‘ deadly parallel column”? in exposition of thefts on 
my writings, and to pay me for making the exposition. Had I known of the 
offer before, I should have embraced it, as I gladly embrace it now. Yet I can 
not see that I deserve this special and high consideration, while other authors 
are equally, and perhaps more, pirated upon. Nor, on the other hand, as there 
are many ways of exposing piracy besides the ‘‘ deadly parallel column,” do I 
see why you restrict me to this one method; but I presume there are for it good 
reasons, which you understand. And is there no limit to your offer? If lshow 
by the ‘* deadly parallel column ”’ that a hundred pages of my books have been 
pirated, will you permit me to go on and show the same thing of another hun- 
dred pages, and then another hundred, and so to the end? Or will you stop me 
at the place where your readers become weary, and say to them: ‘‘Ha! the 
‘common scold’ has exhausted her malice, she can find nothing more, and what 
a fizzle!” 

Still I have prepared a “deadly parallel column,’’ such as you propose to 
publish for me, and I should like pay for it. The price per page which of your 
own motion you paid for the last article I wrote for you will be satisfactory. 
Simply its final revision remains to be done; but, before doing it, I desire to 
hear from you as to any points you may be pleased to suggest connected with 
the style of the printing and the like. The number of pages will depend much 
upon the type, leads, etc. Presuming that you will deal as liberally with this 
article as you did with the others, I estimate the pages required at two hundred 
and fifty, or evidently not over three hundred. And I think we can so manage 
that, by your excluding everything else except a brief congratulatory note to 
your readers, and a few other such short paragraphs as can not be dispensed 
with, we can crowd it into two numbers of your REVIEW. 
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The unpleasant thing about occupying so much of your valuable space, with 
what will be deemed by many to be a personal matter, is that it looks selfish. 
I am not sure that I fully understand your paragraph, yet I do not acccept its 
meaning to be, what on its face it might seem, that my liberty to point out 
piracies is limited to those from my own writings. Ifa burglar breaks into my 
neighbor’s house and I can catch him, the law suffers me to do it. And, in 
other ways, every man is permitted to detect thefts of such things as spoons, 
gold dollars, and wash bowls other than his own. Do you really mean to say 
that, ascending to what is more valuable, no one is allowed to bring to light 
literary thefts except from his own books? May I not even vindicate myself 
from your charge of ‘‘ utter childishness’? by proving what I assert, and you 
seem to deny, if thereby I show stealings from law writings other than my own? 
Your complaint that I wrongfully accuse the law reviews of standing as guards 
about the literary thief to see that no hound pursues him forbids such an inter- 
pretation. Fora ‘‘hound”’ is not commonly supposed to be an author; and, if 
you will not permit a hound to present the ‘‘ deadly parallel column,” as an 
author may in respect of his own works, exposing thefts of works other than 
his own, what do you do, but ‘‘ stand as guards about the thief to see that no 
hound pursues him?” So as you do not thus stand guard, you will allow me 
the same privilege in vindication of other Authors as of myself. Therefore, I 
propose, after occupying two of your numbers as already described, to follow 
up the subject with four more numbers wherein the ‘ deadly parallel column ” 
will be compiled entirely from law books other than my own. Thereby I shall 
love my neighbors, in the plural, twice as well as myself, in the singular. Yet 
I shall take the liberty, having before me so wide a field for selection, to make 
the extracts from books which will enable your readers to judge of my sanity 
in inserting the observations I did in the preface to ‘‘ Directions and Forms,”’ 
instead of some other book. 

When the year’s “trial trip’’ of six of your bimonthly numbers is thus over, 
I propose that, unless you become satisfied, from the condition of your sub- 
scription list, we put it to your readers to say by their votes, whether your plan 
of the *‘ deadly parallel column,” filling our legal periodicals to the practical 
exclusion of all other matter, or mine of having the books examined by compe- 
tent and honest persons, governmental and non-governmental, with due reports 
for the enlightenment of the public and the profession, is to be preferred. And 
at the same time, if you deem it important, as no doubt you will, we will submit 
the further question, whether I have become ‘‘ almost a monomaniac on the sub- 
ject of literary piracy,’’ or whether the eclipse is total, or whether there is not 
reason for soliciting attention to this subject. 

Should the verdict be for your plan and against mine, I trust you will open 
your pages to expositions of piracy by means other than the ‘ deadly parallel 
column; ’”’ not shutting them, however, against it. What I propose in the year’s 
“trial trip’ with the ‘‘deadly parallel column ”’ is, not to cover the whole of 
the piracies, but such mere fragments of them as it happens to be specially 
convenient for me now to present. So I shall still be ready to do my part 
toward keeping up the ‘‘ deadly parallel column,”’ together with the exposures 
by other means, through any series of years necessary to make the reasoning 
and seeing part of the legal profession cognizant of the fact, that literary piracy 

ckens our legal literature to its ineffable disgrace. 
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Precisely how extensive piracy in our legal literature has become I do not 
propose to say. Doubtless you will deem the author of our latest book written 
for the instruction of students and young lawyers more of a ‘‘ monomaniac” 
than Iam. Without any intimation that he deems piracy in legal literature 
other than an honorable employment, he says: ‘‘The more modern book will 
usually repeat from the former all that part which is still in force, and it will give 
besides, the subsequent alterations.! According to this author, therefore, the 
writer of a legal treatise is “‘usually’’ a wholesale thief. I lack the evidence 
which would justify me in indorsing so broad a proposition, however well I may 
know it to be partly or fully true of some. In your November-December num- 
ber for 1883,* you publish anonymously a letter from a correspondent whom you 
seem to know, and treat as honest and duly informed, describing him as ‘an 
accomplished lawyer, who has had experience both as a legal journalist and as 
a law-book maker,’ in which he says: ‘* My knowledge of the facts amounts 
to this, —A., either from youth, inability, or inherent want of practical common 
sense, fails to earn even a good living from practice. He knows a law pub- 
lisher, and applies to him fora job. * * * The author does his work, and 
does it largely with a pair of scissors; for he has regard to the recompense of 
reward.’ But stealing with the “scissors” is, as all are aware who have 
looked into the subject, only one of the inferior methods of theft. It dwindles 
into insignificance by the side of thefts with the pen, by ‘‘ copyists ’”’ instructed 
to preserve the sense and alter the words and their order, by ‘ helpers,” 
** stenographers,” “typewriters,” and the rest; whereby an author can, if 
he chooses, put his name as author to the shadows of all the law-books of this 
country, then of Germany, then of France, not neglecting Italy and Spain. I 
have before me a letter from a venerable and eminent jurist and judge, who 
was a light in our jurisprudence before any one connected with the editorship 
of the AMERICAN Law REVIEW could spell the word daw, containing a passage 
written with special reference to my observations in the preface to ‘‘ Directions 
and Forms,’’ in which he says: ‘‘I am afraid the only way to avoid depredation 
is to have nothing worth stealing. * * * There is too much truth in your 
complaint.” 

Two of the editors whom I am addressing are also authors. By opening 
your periodical to this ‘trial trip’’ of a year, you may gain a useful hint of 
what you appear from the paragraph I have quoted from you not to know, 
namely, that, whatever may be the path before you as editors, you have as 
authors simply the choice of three ways. First, you may write nothing worth 
stealing; then you will be safe. Or, secondly, you may yield up your strength 
and the sweat of your brains to the furnishing of material for pirates; then 
you will be magnanimvus! You will be good fellows, and there will be persons 
richer than you who will like you. No one will falsely personate you to an 
editor, and get him to defame you by writing about you what is not true. No 
editor friend of yours will turn a somersault and charge you with presenting 
‘a spectacle of utter childishness in the positions which’? you take on this 
subject. Or, thirdly, you may be yourselves the pirates; and, if you can per- 
suade the softs to furnish you with maiter to steal, and, if really you choose 


1 Reed’s American Law Studies, sect. 192. 2 pp. 977, 978. 
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this path, which I never supposed you did, then —but I will not pursue a 
thought which is so far from anything probable in fact. 

What is thus before you is equally before every other lawyer who does or 
proposes anything in legal authorship. And surely you will not assert that this 
“deadly”? alternative does not prevent the writing of good law books. Does 
any one pretend that the best men in our profession are ready to sacrifice the 
larger gains which legal practice will bring, and then yield themselves up to 
die on this triple spear? Who will say that thus we are to attain improvement 
in our legal literature, and that inability to see it makes one a “‘ monomaniac’”’ 
and common scold?”? 

I fear your columns are not sufficiently disengaged to commence the publica- 
tion of my ‘‘ deadly parallel column”’ in your next number; so I consent to 
wait for the one next following, should it be necessary. But for the correcting 
of the mistakes which I have pointed out, I am sure you will find, in your next 
number, room, at least, for this letter. 


Sincerely yours, 


JOEL P. BIsHorp. 


REMARKS. —1. In our review of Dr. Bishop’s ‘ Directions and Forms,’’ we 
said: ‘* We have tendered Mr. Bishop the use of ourcolumns in which to expose 
any piracy of his works, and have offered, in addition to this to pay him for 
writing the exposure.’”? Dr. Bishop now denies ever hearing of such an offer 
before. As this raises a question of veracity (or at least of memory) between 
Dr. Bishop and the undersigned, we will state that the undersigned received 
from Dr. Bishop a letter dated February 20, 1884, a vehement letter on the sub- 
ject of literary piracy, applying to legal editors such expressions as ‘‘ puff the 
works of the thief,” and ‘‘ stand guard over the thief.’ The undersigned 
replied, making the tender above stated. This letter brought from Dr. Bishop 
the following response : — 


CAMBRIDGE, March 1, 1884. 
Hon. S. D. Thompson: 


DEAR SIR—In reply to yours of the 26th instant, let me express my thanks for so kindly 
putting at my disposal the columns of the Law REVIEW for exposition of piracy. Of course, 
Ican not avail myself of the offer, for two reasons: first, that my calling as an author is 
inconsistent with my volunteering in a work of that kind. If I were also an editor, I should 
do it. Secondly, the facts are already known to nearly all intelligent lawyers except 
editors. The difficulty is, not so much that the facts are not known, as that the public 
sentiment exists or justifies them, and justifies the concealing of them for the sake of the few 
who, not knowing them, would care if they knew. J have known the facts —or, at least, 
enough of them to create disgust —ever since I was a law student; during all my profes- 
sional life I have watched the “ signs of the times” in relation to them; and I once believed 
that the profession would of its own action, in time, rid itself of the nuisance. I always 
knew, what is apparent now to every one who examines the subject, that legal authorship 
could not and would not accomplish its true mission until the works of authors are properly 
protected, both by law and by professional public sentiment, But the evil is growing deeper 
and deeper, and the prospects in every view forward appear eclipsed in night. 

I can’t see how you should imagine that I have a personal quarrel with you onthe subject, , 
or that I deem you one of the thieves. 

If I could suppose any good would come from pointing out to you, not the facts, but the 
methods by which you can ascertain them, 1 would trouble you further. But it would sim- 
ply be a labor for me and a plague to you. 

It would still give me great pleasure if I could make you understand, that, nevertheless, I 
admire on the whole your editorial course, and wish you in it, and all your other stations, 
the highest prosperity. As ever yours, 

JOEL P. BISHOP. 


, 

} 
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About the same time we received a copy of Mr. Stewart's little work on ** Mar- 
riage and Divorce.”” We noticed that he had cited Dr. Bishop’s larger work 
very frequently in his foot-notes, and we thought we would give Dr. Bishop an 
opportunity of saying whether Mr. Stewart had made undue use of Dr. Bishop’s 
labors. We, therefore, sent the book to Dr. Bishop, asking him to write a 
review of it. We were vexed that Dr. Bishop had declined the offer we had 
made, after applying such epithets to us. The undersigned, therefore, wrote to 
him in a vein more forcible than elegant, and for fear he would not understand 
English, ended by telling him that the time had come for him to ‘put up or 
shut up.’”? We never received a reply to that letter, and the book was returned 
to the undersigned without comment. 

2. Every one of the editors of this Revrew has as strong a desire to expose 
literary piracy as Dr. Bishop has. Nota line has ever been put into this Review, 
or kept out of it, since it passed into the present management, with a view to 
influence advertising, and we are persuaded. that the same may be said of it 
under its former management. So far from standing guard over the thief, the 
undersigned reprinted, either in the Southern Law Review or the Central Law 
Journal, a letter of Dr. Bishop to the London Law Times, in which Dr. Bishop had 
distinctly accused another eminent American law writer of pirating his works. 
We renew our offer to Dr. Bishop; and we do not intend to allow him to evade 
it by claiming the use of two whole numbers, or of one whole number. If any 
one has been guilty of literary piracy, Dr. Bishop can convict him in six thou- 
sand words as easily as in one hundred thousand. He shall have a reasonable 
space and no more. He need not confine himself to piracies of his own works. 
We reserve the right to reject the article if reputations are unjustly attacked 
therein; and we shall send a copy of it to any author whom it accuses and give 
him an opportunity to reply in the same number. We do not propose to try 


the question of an author’s honesty, to render judgment and to inflict execution 
before that author has had an opportunity to be heard, and we do not suppose 
8. D. T. 


that Dr. Bishop desires or.expects us to do a thing so unjust. 


CORPUS DELICTI. 


The corpus delicti, in all cases of homicide, must be proved as an essential condition of 
eonviction. To the corpus delicti,in this sense, as is elsewhere seen, itis requisite; (1) 
That the deceased should be shown to have died from the effect of a wound; (2) 
that it should appear that this wound was unlawfully inflicted, and that the defendant was 
implicated in the crime.1 


To the Editors of the American Law Review: 


The above definition and accompanying note is taken from the ninth edition 
of Wharton's Criminal Law.? I desire tocall your attention, and that of the pro- 


1 This definition of corpus delicti has 
been contested, it being assumed that 
corpus delicti means the dead body of the 
deceased. But the true meaning of the 
word is not ‘“‘body of the deceased” but 
“body of the crime,” and this involves the 
essential features of the crime as bearing 
on the issue. Any other meaning of the 
term would render nugatory the limitations 


that the burden of the corpus delicti is on 
the prosecution, and that accomplices are 
to be corroborated as to the corpus delicti. As 
adopting the definition of the text, see 
State v. Dickson, 78 Mo. 439; Lovelady v. 
State,14 Tex. App. 518; State v. Stowell, 60 
Iowa, 535; Whart Cr. Evy., sects. 324, 325, 633. 
2 Vol, 1, sect. 311. 
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fession, not in any spirit of unkind criticism, for in common with thousands of 
practitioners throughout the land, I shall always be ready to owna debt of 
gratitude to the learned author for the assistance his literary labors have 
afforded me, but in order that it may be corrected. An author of so command- 
ing an influence as Dr. Wharton must be held toa stricter account than one in 
an humbler position, for an error given life and circulation by him may be 
reproduced to the injury of exact learning, not to say of justice, in an indefinite 
number of cases. 

The error of this definition, it is almost needless to say to any one familiar 
with criminal law, consists in making the defendant’s connection with the crime 
an element in the crime itself. The true meaning of the term may be obtained 
by literally translating the Latin words, itis ‘‘the body of the crime.’? The 
conception of the crime itself is entirely separate and distinct from that of the 
defendant’s connection with it; and proof of the crime by no means implies the 
proof of the identity of the criminal. It is said by Chief Justice Church in Peo- 
ple v. Bennett: ! ‘‘The corpus delicti has two components, viz., death as the 
result, and the criminal agency of another as the means.’’ This analysis of the 
term is exactly correct. To obtain a conviction, it has been said time and 
again, it is necessary to prove: First the corpus delicti, i.e., the body of the crime; 
in other words, the fact that a crime has been committed. Second, the defend- 
ant’s agency in the perpetration of the crime.? 

Although Dr. Wharton relies upon these authorities, he can find no warrant 
in them for stretching the term so as to make it cover beth these essentials. 

In Wharton’s Criminal Evidence,’ to which reference is made in the note 
above quoted, the auther states the definition and gives the law with greater 
precision when he says: — 

“The corpus delicti, the proof of which is essential to sustain a conviction, 
consists of a criminal act; and to sustain a conviction there must be proof of 
the defendant’s guilty agency in the production of such act.’? Strike out the 
redundant adjective “guilty ’? and no fault can be found with this statement of 
the law; but the marginal note shows the same error that marks the definition 
in the criminal law: ‘* Corpus delictt consists (1) of a criminal act; and (2) of 
the defendant’s agency in such act.’’ 

Who it is that the learned author had in mind when he wrote the foot-note, 
as a contestant in favor of the interpretation of corpus delicti as meaning ‘‘ the 
dead body of the deceased ’’ does not appear, but the fact that there exists any 
ignorance in the profession on so elementary a matter, and that such respect- 
able authorities as those quoted by Dr. Wharton have been led astray by him, 
offers a sufficient excuse for trespassing upon your attention. 


W.G.S. 
PHILADELPHIA. 


149 N. Y. 143. Case, 29 Gratt. 811; Pitts v. State, 43 Miss. 
2 People v. Bennett, supra; Johnson’s 472; Burrill on Cir. Ev. 682. 
3 Sect. 325, 
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HENRY ON ADMIRALTY. The Jurisdiction and Procedure of the Admiralty Courts of the 
United States in Civil Causes. (On the Instance Side). By MORTON P. HENRY. Phila- 
delphia: Kay & Brother. 1885 


We have turned over the pages of this book with a great deal of pleasure. 
It is printed in large, open type, so clear that it will be grateful to the tired eyes 
of the old practitioner. It is written by a lawyer who evidently has a very 
clear understanding of the subject. The discussion proceeds throughout in an 
intelligent manner; and instead of making a vain attempt, as some authors do, 
to reconcile conflicting decisions, the author points out the conflict and gives 
his own views as to which is the better rule. About two thousand cases are 
cited, including the latest decisions in the Federal Reporter, and the author has 
evidently made careful and judicious use of the materials collected. This work 
can not fail to prove a valuable aid to the profession. 


AMERICAN REPORTS. Vol. XLIX. The American Reports, containing all Decisions of 
General Interest decided in the Courts of Last Resort of the several States, with Notes 
and References. By IRVING BROWNE. Albany: John D. Parsons, Jr. 1885. 


This volume contains decisions from the 73d and 74th Alabama, the 63d and 
64th California, the 7th Colorado, the 96th, 97th and 98th Indiana, the 62d Iowa, 
the 32d Kansas, the 13th Lea (Tennessee), the 76th Maine, the 136th Massa- 
chusetts, the 79th Missouri, the 16th Nebraska, the 60th New Hampshire, the 
97th New York, the 91st North Carolina, the 103d and 104th Pennsylvania State, 
the 15th and 16th Texas Court of Appeals, the 78th Virginia, and the 24th West 
Virginia. Mr. Browne’s head-notes state in the briefest language the point 
decided. He appends to many of the cases extended notes, in which he shows 
the state of the decisions upon the point involved in the principal case. Among 
these notes is one! on the right of telegraph companies to erect poles in the 
highway without compensation to the owner of the fee; another,’ on the effect 
of a sale of his interest by one partner to his copartner, and the taking of a 
mortgage back on a policy of insurance; another,’ on injuries to persons stand- 
ing on railway platforms by the throwing of mail bags from passing trains; 
another,* on the subject of practical torts and experiments in evidence; 
another, on the subject of judicial notice; another,® on injunctions to restrain 
the sale of personal property for taxes; another, on the subject of expert 
evidence; another,® on the very interesting question of the physical examina- 
tion of the plaintiff in the presence of the jury on the trial of an action for 
personal injuries. In fact, these decisions seem to contain all that is novel and 
generally useful in the recent case law of the States, and no practitioner, we 


should think, could afford to be without them, who expects to keep abreast of 
the times. 


lp.14. 5 On page 201. 
* On page 20. 6 On page 283. 
® On page 41. 7 On page 554. 
4 On page 191. 8 On page 726. 
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[The purpose of this department of the Review is to advise the profession of all 
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ACKNOWLEDGMENT. — Certificate what must state — Contradictory clauses. — The 
certificate of the acknowledgment of a deed by a subscribing witness thereto is insufli- 
cient for purposes recording, unless it states that such witness was sworn by the person 
taking the acknowledgment, <A contradictory explanatory clause in a deed will not 
avoid what was sufliciently granted before. —MclIntyre rv. Kaunn, Sup. Ct. Ore., West CO. 


Rep., June 11, 1885. 
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AcTION.— Will lie by judgment creditor against persons preventing sale for 
special tax.— An action will lie by a judgment creditor of a county against persons 
who combine to interfere with and obstruct a tax cvllector who is proceeding to sell the 
property of tax-payers to realize the special tax ordered by the county court to 
pay his judgment, and the measure of damages is the judgment, interest, and costs of 
the judgment creditor. — Findlay v. McAllister, Sup. Ct. U. 8., Rep., May 20, 1885. 


— Right to sue bank on deposit does not accrue nor limitation run until after 
demand, — The right to sue a bank upon a general deposit does not accrue, nor the 
statute of limitation upon it begin to run, until a demand of payment, unless the demand 
is in some way dispensed with. — Branch v. Dawson, Sup. Ct. Minn., Daily L. Rec., June 
10, 1885, 


— When action for deceit will lie against corporation. — A corporation manufac- 
turing and selling an article to be applied to a particular purpose, of which its officers 
and agents are informed, is not liable in an action of deceit to the purchaser in a case 
where there have been untrue representations made by its agent as to the quality of the 
article and its fitness for the particular purpose to which it is to be applied, unless such 
representations are made by said agent knowing them to be false. Where there is no 
such knowledge there may be an action on an implied warranty, but there can be no 
action of deceit.—Erie City Iron Works v. Barber, Sup. Ct. Pa., Alb. L. J., June 6, 
1885. 


—— Recovery in action for damage to goods,no bar to one for injury to per- 
son.— Damage to goods and injury tuthe person, although they have been occasioned 
by one and the same wrongful act, are infringements of different rights and give rise to 
distinct causes of action; and, therefore, the recovery in an action of compensation for 
the damage to the goods, is no bar to an action subsequently commenced for the injury 
to the person. The plaintiff brought an action in a county court for damage to his cab, 
occasioned by the negligence of the defendant’s servant, and having recovered the 
amount claimed, afterwards brought an action in the High Court of Justice against the 
defendant, claiming damages for personal injury sustained by the plaintiff through the 
same negligence. Held, that the action in the High Court was maintainable, and was 
not barred by the previous proceedings in the county court. — Brunsden v. Humphrey, 
Ct. App. Eng., Am. L. Reg., June, 1885. 


ADMINISTRATION. — When expense of tombstone for deceased can not be recov- 
ered from administrator.—The statute of Massachusetts 1878, ch. 228, while it author- 
izes an executor or administrator to expend a reasonable sum for a tombstone for his 
intestate and charge the expense of the same to the estate of the deceased, does not 
authorize a third person to do so. A. erected a tombstone or monument at the re- 
quest of the intestate’s widow, and sued the administrator to recover the cost of the 
same from the estate of the deceased. Held, that he was not entitled to recover.— 
Sweeney v. Muldoon, Sup. Jud. Ct. Mass., Daily L. Rec., June 5, 1885. 


— Administrator has no cause of action for injury to corpse of intestate— Only 
to personal property thereon. — An administrator sued a railroad company for dam- 
ages for alleged negligence in running its trains of cars over the corpse of the intestate, 
which had been placed on its track, thereby mutilating the remains and destroying the 
apparel in which it was clad and a silver watch on the person of deceased. Held, that the 
administrator had no property in the corpse, and could not, therefore, maintain the ac- 
tion as to the body, but that he had a property in the apparel and the watch, and as to 
these the action was maintainable. — Griffith v. Charlotte, C. and A. R. R. Co., Sup. Ct. 
8. C., Rep., June 3, 1885. 


ApMIRALTY. —Carriers of passengers—Overcrowding steam vessels— Remis- 
sion of penalty by Secretary of Treasury destroys pending suit. — A remis- 
sion by the Secretary of the Treasury, under section 5294 of the Revised Statutes, of 
penalties incurred by a steam vessel for taking on board an unlawful number of passen- 
gers, where the remission is applied for before a suit in rem, brought for the penalties 
against the vessel, by an informer, is tried, is effectual to destroy all liability in the 
suit. —The Lawra, U. S. Sup. Ct., Sup. Ct. Rep., May 13, 1885. 
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ASSIGNMENT. — Substitution of new schedule for old after execution does not in- 
validate deed of assignment. — A deed of assignment for the benefit of creditors 
should not be ruled out of evidence on account of a substitution of a new schedule, 
after the execution of the instrument, in lieu of the schedule attached to the deed when 
executed, if it appear that such substitution was made in good faith, and effected no 
material change in the deed, but simply gave a more accurate statement of the values 
given the assets upon completion of the invoice. — Smith v. Stoker, Sup. Ct. Col., Pac. 
Rep., June 4, 1885. 


— Intention of parties govern — When deemed for benefit of creditorsand when 
a mortgage. — Where an insolvent makes a conveyance of his property for the benefit 
of a portion of his creditors, the question, whether such conveyance should be regarded 
as an assignment for the benefit of creditors or a mortgage for the security of partic- 
ular debts, is to be determined by the intention of the parties as it may be ascertained 
from the circumstances of the transaction. If the conveyance is to a trustee, and the 
debtor intends to divest himself, not only of the title to the property, but of all control 
over it, if it is intended as an absolute conveyance of all of his property, and is made for 
the purpose of securing a distribution of its proceeds among his creditors, or a portion 
of them, in legal effect it is an assignment for the benefit of creditors,no matter what 
name or designation the parties may have given it. On the other hand, if the intention 
of the debtor is merely to secure his debt to one or more of his creditors, and the con- 
veyance is not intended as an absolute disposition of his property, but he reserves to 
himself a right therein, the conveyance will be treated as a mortgage, even though the 
debtor is insolvent at the time, and it covers all of his property, and but a portion of 
his debts are secured by it. —Cadwell’s Bank v. Crittenden, Sup, Ct. lowa, N. W. Rep., 
June 13, 1885. 


— Retention ofpossession with power of disposition renders deed void, when. — 
If there is a provision in a duly registered deed of trust that the property conveyed shall 
remain in the possession of the grantor, and that he shall have the control and disposition 
of the same, the questions whether the deed is fraudulent on its face, or is presump- 
tively fraudulent, depend upon the purposes and facts that clearly appear from a fair 
construction of the express terms of the deed. If provisions are made in the deed for 
the continuance of the possession of the property in the grantor for an unreasonable 
time, or for the express benefit of the maker or his family, or for any other purpose 
which is manifestly wrong or inconsistent with the honest exercise of his legal right of 
making preferences among his creditors, then the deed is fraudulent in law on its face. 
Where the dishonest purposes of the grantor are not expressly declared in the deed, or 
can not be clearly inferred from the terms and acts set forth, but the terms and acts 
afford reasonable ground to suspect an evil and unlawful intent, then the parties inter- 
ested in sustaining the deed must rebut the presumptions of fraud which arise from a 
fair construction of the instrument. If the provisions of the deed manifest a real pur- 
pose of making satisfaction to bona fide creditors, in the order mentioned, in a reason- 
able time, in a convenient manner, with no unlawful intent towards other creditors, and 
Without any substantial benefit to the grantor, then no presumption of fraud can arise 
on the face of the deed. There is nothing suspicious or i istent with h ty and 
fair dealing, or prejudicial to the legal rights of creditors, in a provision in a deed of 
trust allowing the grantor of a stock of miscellaneous merchandise, which is not con- 
sumable in the use, to remain in possession and continue to sell the goods for cash, and 
deposit the proceeds under the supervision and control of the trustee, with a view to 
wind up the busi in a convenient time, to the best advantage of the creditors. — 
Means’ Assignee v. Montgomery, U. S. Cir. Ct. W. D. N. C., Fed. Rep., May 12, 1885. 


— Bona fide assignment for benefit of creditors carries property wherever situ. 
ated — Such assignment has priority over subsequent liens, unless in conflict 
with State law. —A voluntary bona fide assignment of personal property, wherever 
situated, passes it to the assignee at the time of the assignment, and will have priority 
over subsequent lienors, provided it is notin conflict with some positive or customary 
law of the State where the property may be located. The L. bank of the State of Kansas 
made an assignment in that State for the benefit of its creditors of all of its personal 
property to J. E. M., a resident of the same State, including a debt due to L. bank from 
M. bank ofthe State of Missouri, payable inthe latter State. The assignment conformed 
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ASSIGNMENT — Continued. 

with the laws of Kansas, and would have been valid had it been executed in Missouri— 
the assignment laws of the two States being substantially the same. H. A., a creditor 
of L. bank, and a citizen of Missouri, instituted an attachment suit against L. bank in the 
courts of the latter State, and garnisheed this debt in the hands of the M. bank. J, 
E. M., the assignee of the L. bank, interposed an interplea, claiming to be the owner 
of the debt. Held, that as between the attaching creditor and the assignee, the title 
of the latter would prevail.— Askew v. Cygne Exchange Bank, Sup. Ct. Mo., Am. L. 
Reg., June, 1885. 


ATTORNEY. — Disbarment of attorney —Jurisdiction of Supreme Court to do so 
without statutory enactment.— The Supreme Court has inherent power, without 
the aid of statutory enactment, to disbar an attorney for professional misconduct. The 
exercise of this power may be regulated by statute, but the statute does not create it. 
The Supreme Court has jurisdiction, under sections 1015 e¢ seq. of the civil code, to dis- 
bar an attorney for an indictable offense committed in the course of his professional 
employment, although no previous conviction has been had before a jury, and the 
offense charged is denied by the accused. Such power should only be exercised ina 
proper case, after a patient and careful examination of all the facts, and upon the 
clearest legal proof, satisfying the court that the attorney’s professional unworthiness 
is such that protection to the court, to the public and to the profession, absolutely re- 
quire his disbarment.—State ex rel. v. Winton, Sup. Ct. Ore., Am. L. Rec., June, 
1885. 

—— Bailment — Implied contract on part of auctioneer to keep property in- 
sured — When bailor may recover on.—The plaintiff left gouds with an auc- 
tioneer to be sold, and, being assured by the auctioneer that suflicient insurance was 
carried to cover the goods deposited, did notinsure them, The auctionstore and con- 
tents were burned; the insurance was enough to cover the plaintiff's loss, but not all 
the loss occasioned by the fire. Held, that the plaintiff could recover from the auc- 
tioneer the value of the goods destroyed, — Thomas v. Cumisky, Sup. Ct. Pa., Rep., May 
20, 1885. 


Bonps (OFFICIAL) — Bond of town treasurer — Validity of, in spite of technical 
informality. — A bond of town treasurer that in form is in all respects in pliance 
with the requirements of Rey. St. Wis. 1878, section 810, except that it is not executed 
to the town by its name, but to the supervisors of the town, and is made payable to 
them or their successors in office, is a valid official bond, and in case of default by the 
treasurer the town may maintain an action thereon in its own ame. — Town of Platteville 
v. Hooper, Sup. Ct. Wis., N. W. Rep., June 13, 1885. 


— Liability of sureties—Statutes part of contract.—Sureties on the bonds of a pub- 
lic officer’s contract with reference to existing statutes, Their obligations can not be ex- 
tended beyond the strict terms of the bond, and when a breach thereof is assigned and 
an attempt made to hold the sureties such breach must be predicated upon some official 
misconduct of the principal. The city council of the city of Pueblo, had authority, 
under sections 3369, 3316 and 3312 of the general statutes, by ordinance, to impose 
upon the city clerk ex oficio as such, the duty of receiving moneys paid for licenses 
authorized to be issued; and the official bond of such oflicer, if properly conditioned, 
may cover a misappropriation of such funds. The ordinances of the city on this sub- 
ject reviewed and held to impose such duty upon the clerk.— Orman v. City of Pueblo, 
Sup. Ct. Col., West C. Rep., June 11, 1885. 


BANKRUPTCY. — Reinsurance — When counter-claims valid in case of bank- 
ruptcy of one company.—The C. Co. reinsured certain risks with the G. Co. (both 
Ohio corporations), and losses occurred upon such risks. The former made an assign- 
ment under the State law, and upon petition of the latter, was subsequently adjudicated 
a bankrupt. Between the date of the assignment and the filing of the petition in bank- 
ruptcy, the G. Co. purchased claims against the C. Co., for losses, — part being covered 
by the G. Co.’s reinsurance, and part being for other risks, — for the purpose of using 
such claims as offsets to its own liability. Held, that the claims so purchased for losses, 
which the G, Co. had reinsured, were a valid counter-claim against its indemnity of 
reinsurance upon such claims, and that this is not affected by the twentieth section of 
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the bankrupt act, nor the amendment of 1874. But under the decisions of the Supreme 
Court of Ohio, claims for losses which the G. Co. had not reinsured, it could not set-off 
against claims arising on other reinsurance; itis a debtor to the bankrupt’s estate to 
the amount of such latter claims. The former class of claims, though, is provable in 
its favor as a general creditor. — Burke v. Globe Ins, Co., U. 8. Cir. Ct. N. D. Ohio, Ins. 
L. J., June, 1885. 


— Claim against bankrupt for damages caused by fraud on his part is not dis- 
charged by proceedings in bankruptcy. —A claim against a bankrupt for damages 
on account of fraud or deceit practiced by him, is not discharged by proceedings in 
bankruptcy; nor is a debt, created by his fraud, discharged, even where it was proved 
against his estate, and a dividend thereon received on account. If, in the conduct of 
partnership business, and with reference thereto, one partner makes false or fraudulent 
misrepresentations of fact to the injury of innocent persons dealing with him, as repre- 
senting the firm, and without notice of any limitations upon his general authority, as 
agent for the partnership, his partners can not escape pecuniary responsibility there- 
for upon the ground that the misrepresentations were made without their knowledge, 
especially where the firm appropriates the fruits of the fraudulent conduct of such 
partner. — Strang v. Bradner, Sup. Ct. U. 8., Ch. Leg. N., May 16, 1885; Rep., June 3, 
18385. 


— Promise to pay debt in full if creditor consents to discharge, void.—Ifa 
bankrupt debtor orally promises to pay a creditor’s debt in full if the creditor will sign 
an assent to his discharge and enable him to obtain it, and the debtor, after having thus 
obtained his discharge, in execution of his oral promise, gives a written promise to pay 
the debt, the written promise is tainted with the original fraud and can not be 
be enforced. — Terrell v. Freeman, Sup. Jud. Ct. Mass., Ch. Leg. N., May 30, 1885. 


BANKS AND BANKING. — Liability for fraud of officer. —C. & Co., a partnership engaged 
in private banking, gave a certificate of deposit to B. Thereafter they ceased doing a 
general banking business, and wcre immediately succeeded by a savings bank, incor- 
porated under the act of February 26, 1873 (70 O. L. 44), which conducted its business in 
the former banking rooms of C. & Co., whose members were trustees of the bank —one 
its president, another its treasurer and cashier, who had full control of its business. B, 
presented his certilicate at the bank, whose cashier cancelled it with the stamp of C. & 
Co.; filed it with their redeemed certificates; issued to B. a certificate of deposit of the 
bank in lieu of it, and charged the amount of it on the books of the bank to C. &Co., 
who had an unauthorized credit on the bank books (making a large credit balance in 
their favor), placed there by the president and cashier without the knowledge of the 
other trustees. This certificate was from time to time renewed by the cashier by like 
certificates, until the issuing of the one in suit, for two years prior to the issuing of 
which the managing officers of the bank had, without the knowledge of the other trus- 
tees, in like manner redeemed, either by the bank’s money or certificates, the certifi- 
cates of C. & Co., who were in fact insolvent and debtor to the bank, but still in good 
credit. B. was not a party to, and had no knowledge of the fraud and bad faith of the 
officers of the bank. Held, the bank was liable to B. upon its certificate of deposit. 
Where a transaction with an incorporated banking association properly pertains to the 
business of such an association, neither the abuse or disregard of his authority by its 
managing officer or agent, nor his fraud or bad faith, will be permitted to be shown in 
defense of such bank in an action against it by an innocent party, growing out of such 
transaction. —Citizens’ Savings Bank v. Blakesley, Sup. Ct. Ohio, Rep, June 10, 1885; 
Week L. B., May 4, 1885. 


— Certification of check by employe — When binding on bank.— Where a bank 
either expressly or tacitly permits an employe to certify checks drawn upon it, it will be 
liable for the amount of a check so certified in the hands of a bona fide holder. Where the 
bank has limited the authority of the employe to certify checks to cases in which the 
drawer has funds in bank, and the employe negligently or fraudulently certifies a check 
when the funds called for by it do not exist, the bank, and not the innocent bona fide 
holder of the check, must bear the loss. Testimony that checks certified by a certain 
employe of a bank have frequently passed through the clearing house, and have been 
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honored by the bank, is evidence of such authority on the part of the employe to certify 


checks as will bind the bank. — Hill, Admr., v. Nation Trust Co., Sup. Ct. Pa., Rep., June 
3, 1885. 


—— See CORPORATIONS. 


BILLS AND NOTES.—Of Corporation executed in renewal of partnership note— 

When valid. — A bank that takes notes signed by the president of a corporation in 
renewal of partnership notes can not recover thereon, in the absence of proof of an ex- 
press authority from the corporation to execute such notes. — McClellan v. Detroit File 
Works, Sup. Ct. Mich., N. W. Rep., May 16, 1885. 


— Given for forbearing to oppose bankrupt’s discharge void. — Notes given in 
consideration of the forbearance by the payee of opposition to the discharge of the 
maker as a bankrupt are void. — Fulton v. Day, Sup. Ct. Wis., Rep., June 10, 1885. 


— Contracts of agents— Personal liability of agents. — The defendants gave the 
plaintiff a note reading: “$1,000. Carmel, April 22, 1876. For value receiyed, we, the 
subscribers for the Carmel Cheese Manufacturing Co., promise to pay to William Simp- 
son, or order, one thousand dollars in six months from date, with interest. F. A. 
Simpson, Rutus Work, A. 8. Garland.” Held, that an action upon the note could not be 
maintained against the signers, as it did not purport to be their promise, but the prom- 
ise of their principal, and if given without proper authority, the agents may be liable 
in another form of action. Nor could an action of money had and received, be main- 
tained against them where they received the money as agents, and disposed of it for the 
benefit of their principal, before the commencement of the suit and without notice to 
withhold it. —Simpson v. Garland, Sup. Jud. Ct. Me., Cent. L, J., June 12, 1885. 


— Effect of signing name in blank before indorsement by payee. —If a third per- 
son puts his name in blank on the back of a promissory note at the time it is made and 
before it is indorsed by the payee, to give the maker credit with the payee, he must be 
considered as a joint maker. As the question is one of general commercial law, the 
Federal court is not bound by the course of judicial decision upon it, even in the State 
where the note was executed and made payable. — First Nat. Bank v. Lock Stitch Fence 
Co., U. S. Cir. Ct. N. D. Ill., Ch. Leg. N., June 13, 1885. 


— Verbal release of mortgager’s personal liability by mortgagee valid — Ef- 
fect of extension of time granted to purchaser by mortgagee,as to mortga- 
ger.—A debtor executed a note and second mortgage to his creditor, and afterwards 
in consideration that the creditor would relieve him from personal liability on the 
note, and look solely to the mortgage for payment, agreed to remove and discharge the 
first mortgage, so that the second should become the first lien on the premises, where- 
upon the creditor released, in writing, the debtor from personal liability on the note. 
Heid, the promise of the debtor to remove and discharge the first mortgage is valid. 
Such promise is not within the statute of frauds, and need not be in writing. A debtor 
who has given a note secured by a mortgage on real estate to his creditor sells the 
mortgaged premises to a third person, who, in part consideration of the purchase, as- 
sumes and agrees with his vendorto pay the mortgage debt, of all which the creditor 
has notice. Afterwards, without the knowledge of the Yebtor, the creditor agrees with 
the purchaser, in consideration of the payment of interest in advance, to extend the 
time of payment. Held, by such extension of the time the debtor is not discharged 
from all lability onthe note. That, in equity, such debtor is released from liability to 


the extent of his loss by reason of extension.— Teeters v. Lamborn, Sup. Ct. Ohio, 
Week. L. B., June 8, 1885. 


BUILDING ASSOCIATIONS.— When stock has reached par, stockholders can not 
withdraw. —In building associations, after the stock has reached par, and it only 
exists for the purpose of liquidation, there is no provision for withdrawal of stockhold- 


ers. — Laurel Run Building Association v. Sperring, Sup. Ct. Pa., Pittsb. L. J., May 20, 
1885. 


CONSTITUTIONAL LAW. — Military reservation —Cession of jurisdiction does not 
render inoperative State statutein relation to killing of stock by railroad. — 
The act of Kansas purporting to cede to the United States exclusive jurisdiction over 
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the reservation is a valid cession within the requirements of the constitution. The 
act of Kansas relating to the killing or wounding of stock by railroads did continue in 
force after such cession within the limits of the reservation. —Ch., R. I. & P. Ry. Co. v. 
McGlinn, Sup. Ct. U. S.,Ch. Leg. N., May 23, 1885. 


— Remission of penalty by Secretary of Treasury for steamboat taking 
unlawful number of passengers, legal.— A remission by the Secretary of the 
Treasury, under section 5294 of the Revised Statutes, of penalties incurred by a steam 
vessel for taking on board an unlawful ber of p gers, where the remission is 
applied for before a suit in rem, brought for the penalties against the vessel, by an in- 
former, is tried, is effectual to destroy all liability in the suit. The practice of grant- 
ing remissions of pecuniary penalties and forfeitures, by officers other than the 
President, sanctioned by statute and acquiescence for nearly a century, as a valid exer- 
cise of authority, and no invasion of the power of pardon granted by the constitution to 
the President, is too firmly established to be questioned. — Pollock v. Bridgeport Steam- 
boat Co., Sup. Ct. U. S., Ch. Leg. N., May 23, 1885. 


— Fourteenth amendment— Habeas corpus will lie in favor of person com- 
mitted to jail for refusing to obey subpena of county attorney —The eighth 
section of chapter 149, Laws of 1885, of the State of Kansas, entitled “An act amenda- 
tory of and supplemental to chapter 128, Laws of 1881, entitled ‘An act to prohibit the 
manufacture and sale of intoxicating liquors, except for medicinal, scientific and me- 
chanical purposes,’” wherein certain judicial powers are conferred on county attor- 
neys, clothes that officer with powers, the exercise of which are inconsistent with 
certain provisions of the fourteenth amendment to the constitution of the United States. 
A person committed to jail for refusing to obey a subpena issued by the county attor- 
ney, and to be sworn and give testimony as provided in said act, is deprived of his lib- 
erty without “due process of law,” within the meaning of said amendment to the 
constitution.—In re Ziebold, U. S. Cir. Ct. D. Kan., Kan. L. J., May 23, 1885; Ch. Leg. N., 
May 30, 1885. 


— Aboard of trade is not entitled to exemption from taxation.—The board 
of trade of a particular city, in disseminating commercial information and regulating 
business in that city, does not thereby render any public service to the State, and an 
act exempting it from State taxation is unconstitutional, for the reason it confers an 
exclusive privilege not in consideration of public services, and it takes the property of 
one citizen and gives it to another.— Barbour v. Louisville Board of Trade, Ct. App. 
Ky., Ky. L. Rep., June, 1885, 


— Legislature may authorize guardian of minor to sell or lease beyond term of 
ward’s minority — When so, the provisions are mandatory.—The Legislature 
may constitutionally authorize the guardian of a minor to sell or lease, for a term which 
will extend beyond the ward’s minority, his undivided interest in coal lands, upon such 
terms as the adult other owners of such land shall make as to the sale or lease of their 
interests. Where such a power is conferred, the provision that the lease shall be made 
upon such conditions is mandatory; and a lease executed upon a collateral agreement 
between the lessee and one of the co-tenants, that the former shall give to the latter an 
additional consideration for his joining in the lease, renders the latter void as to the 
minors, notwithstanding that such additional consideration was not expressed in the 
lease, and that the guardians acted in good faith.— Myers’ App., Sup. Ct. Pa., W. N. 
C., June 11, 1885. 


— Due process of law — Drainage law of New Jersey. — The statute of New Jersey 
of March 8, 1871, providing for the drainage of any tract of low or marshy land within 
the State, upon proceedings instituted by atleast five owners of separate lands included 
in the tract, and not objected to by the owners of the greater part of the tract, and for 
the assessment by commissioners, after notice and hearing, of the expenses upon all the 
owners, does not deprive them of their property without due process of law, nor deny 
to them the equal protection of the laws, within the meaning of the fourteenth amend- 
ment of the constitution of the United States. — Wurtz v. Hoagland, Sup. Ct. U.S., 
Rep., June 3, 1885. 
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—— Virginia coupons —Contracts of State under funding act — Coupons are not 
“ bills of credit’’ in the sense of the constitution — Tender of the coupon is 
payment ofthe tax due the State.—In an action of detinue for personal property, 
distrained by the defendant for delinquent taxes, in payment of which the plaintiff had 
duly tendered coupons cut from bonds issued by the State of Virginia under the fund- 
ing act of March 30th, 1871; held, that by the terms of that act, and the issue of bonds 
and coupons in virtue of the same, a contract was made between every coupon-holder 
and the State that such coupons should “ be receivable at and after maturity for all 
taxes, debts, dues and demands due the State;” the right of the coupon-holder, under 
which, was to have his coupons received for taxes when offered, and that any act of the 
State which forbids the receipt of these coupons for taxes is a violation of the contract, 
and void as against coupon-holders. The faculty of being receivable in payment of 
taxes was of the essence of the right. It constituted a self-executing remedy in the 
hands of a tax-payer, and it became thereby the legal duty of every tax collector to 
receive such coupons, in payment of taxes, upon an equal footing and with equal effect 
as though they were money; after a tender of such coupons duly made for that ptr- 
pose, the situation and rights of the tax-payer and coupon-holder were precisely what 
they would have been if he had made a like tender in money. For the purpose of 
affecting proceedings to enforce the payment of taxes, a lawful tender of payment is 
equivalent to actual payment, either being sufficient to deprive the collecting officer of 
all authority for further action, and making every subsequent step illegal and void. The 
coupons in question are not “ bills of credit,” in the sense of the constitution, which 
forbids the States to “ emit bills of credit;’? because, although issued by the State of 
Virginia on its credit, and made receivable in payment of taxes, and negotiable, so as to 
pass from hand to hand by delivery merely, they were not intended to circulate as 
money between individuals, and between government and individuals, for the ordinary 


purposes of society. — Poindexter v. Greenhow, Sup. Ct. U. S., Va._L. J., June, 1885; Sup. 
Ct. Rep., May 13, 1885. 


— Virginia coupons. — This case falls within the decision in Poindexter v. Greenhow, 
supra. 


Trespass against tax-collector in State court —Jurisdiction of Supreme 

Court. —A tax colleetor who levies after a tender of coupons is liable in an action of 
trespass by the tax-payer, brought in the State court, notwithstanding the Virginia act 
of March 13th, 1884, taking away the action of trespass in such cases, that act being un- 
constitutional. The case being one arising under the constitution of the United States 
this court has jurisdiction thereof upon a writ of error.—Chaflin v. Taylor, Sup. Ct. U. 
S., Va. L. J., July, 1885. 


——Statute authorizing prosecuting attorney to summon witnesses under pro- 

hibition law, and commit them to jail for not answering, is unconstitutional.— 
The statute of Kansas, which requires a prosecuting attorney, upon information that 
any person has been violating the statute prohibiting the manufacture and sale of 
intoxicating drinks, to summon witnesses before him, to take their examinations in 
writing, and to commit them to jail if they refuse to answer questions, is not due pro- 
cess of law. The reason is that it is a devolution of judicial power upon an officer who 
is interested in prosecuting, and that it hence violates the maxim that no man shall be 
a judge in his own cause. — Ex parte Beller, Dist. Ct. Kan., Cent. L. J., June 12, 1885. 


——Nolle pros of one indictment and continuing case under subsequent indict- 

ment is permissible. —The fact that, after an application for a continuance on be- 
half of the State had been overruled, the State entered a nol. pros., and by procuring 
a new indictment, secured a continuance by operation of law, is not such an infringe- 
ment of the constitutional right to a speedy trial as will bar further prosecution for the 
same offense. After a nol. pros. is entered upon a good indictment the code furnishes 


no authority to hold the defendant incustody.— Ventersv. State, Ct. App. Texas, Cent. 
L. J., June 19, 1885. 


——Imports and exports—Effect of the words— Also as to goods 


afterwards 
exported — Regulation of interstate commerce by State.—The terms “im- 
ports” and “exports” in that clause of the constitution which says that “no State 
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shall, without the consent of Congress, lay any imposts or duties upon imports or ex- 
ports,” has reference to goods brought from or carried to foreign countries alone, and 
not to goods transported from one State to another, Where a general tax is laid upon 
all property alike, it can not be construed as a duty on exports when falling upon goods 
not then intended for exportation, though they should happen to be exported afterwards. 
A State can no more regulate or impede commerce among the several States than it can 
regulate or impede commerce with foreign nations. But the impesition of a general 
tax upon goods from another State, arrived in the taxing State as their place of destina- 
tion, is not a regulation of commerce with the objectionable effect. — Brown v. Houston, 
Sup. Ct. U. S., Sup. Ct. Rep., June 3, 1885. 


— Act making water rates a charge prior to lien of all incumbrances is not 
unconstitutional. — An act which makes water rents a charge upon lands in a munici- 
pality, with a lien prior to all incumbrances, in the same manner as taxes and assess. 
ments, gives them priority over mortgages on such lands made after the passage of the 
act, whether the water was introduced on the lot mortgaged before or after the giving 
of the mortgage. An act thus making water rates a charge upon lands in a munici- 
pality prior to the lien of all incumbrances, does no violation to that portion of the four- 
teenth amendment to the constitution which declares that no State shall deprive any 
person of property without due process of law. — Provident Institution v. Mayor, etc., 
Sup. Ct. U. S., N. J. L. J., May, 1885. 


— Prohibition of manufacture orsale ofsubstitute for butter unconstitutoinal — 
Equal rights to all are what are intended to be secured by the establishment of consti- 
tutional limits to legislative power and impartial tribunals to enforce them. Section 6 
of “an act to prevent deception in sales of dairy products,” Laws of 1884, ch. 202, “ pro- 
vides that no person shall manufacture out of any oleaginous substance or substances, 
or any compound of the same, other than that produced from unadulterated milk, or of 
cream from the same, any article designed to take the place of butter or cheese produced 
from pure, unadulterated milk, or cream of the same, or shall sell, or offer for sale, the 
same as an article of food.’ Held, unconstitutional, as it absolutely prohibited the 
manufacture or sale of any article which could be used as a substitute for butter, how- 
ever fairly the charaeter of the substitute might be avowed and published, to drive the 
substituted article from the market, and protect those engaged in the manufacture of 
dairy products against the competition of cheaper substances, capable of being applied 
to the same uses as articles of food. This was beyond the power of the Legislature to 
do. — People v. Marx, Ct. App. N. Y., Alb. L. J., July 4, 1885. 


— See CRIMINAL Law; TAXATION. 


U: ituti lity of ante-mortem probate laws.—The Michigan act of 1883 
(Pub, Stat. Mich. 17), providing fer the ante-mortem probate of a will, is inoperative and 
void, because it does not provide for notice to the wife of the testator, and an oppor- 
tunity for her to be heard in opposition te the probate. — Lloyd v. Wayne, Sup. Ct. 
Mich., Cent. L. J., July 3, 1885. 


CONTRACTS. — Gambling contracts — Invalidity of — Evidence necessary to 
prove.— When the parties to an executory contract for the sale of property intend 
that there shall be no delivery thereof, but that the transaction shall be settled by the 
payment of the difference between the contract price and the market price of the com- 
modity at the time fixed, the contract is void. But it must be shown by a preponder- 
ance of the evidence that both parties to the contract intended that it should be per- 
formed by a mere payment of differences, and not by a delivery of the property. A 
party who is sued on such a contract is competent to testify as to his intention in enter- 
ing into it. A party who takes a note given to reimburse the payee for margins ad- 
vanced by him, with knowledge of that fact, can not recover thereon.— First Nat. 
Bank v. Oskaloosa Packing Co., Sup. Ct. lowa, N. W. Rep., May 16, 1885. 


— Purchase through broker — When vendee will be held liable on default of 
broker. — A manufacturer purchased a boatload of coal from a broker, who was known 
to him to be without means and insolvent. The owners of the coal had not intrusted 
the broker with possession or any authority over the coal. The order when received by 
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them, was filled and a bill sent to the purchasers, which, however, was never received. 
The bill of lading accompanying the coal when delivered was in the name of the own- 
ers. After the coal was delivered and before the expiration of the customary period of 
credit, the broker called upon the purchaser and received payment. He then ab- 
sconded, In an action by the coal merchants against the manufacturer to recover the 
price of the coal: held, that in the absence of any indicia of ownership in the broker, 
and under the facts of the case, the defendants were put upon notice to inquire as to 
the real ownership of the property, and having neglected to do so, were liable to the 
plaintiffs. — Bradley v. Whitney, Sup. Ct. Pa., W. N. C., May 21, 1885. 


-—— Promise to pay debt if creditor will consent to bankrupt’s discharge — Credi- 

tor can not recover on.—If a bankrupt debtor orally promises to pay a creditor’s 
debt in full if the creditor will sign an assent to his discharge and enable him to obtain 
it, and the debtor, after having thus obtained his discharge, in execution of his oral 
promise gives a written promise to pay the debt, the written promise is tainted with the 


original fraud and can not be enforced.—Tirrell v. Freeman, Sup. Jud. Ct. Mass., 
Daily L. Rec., May 20, 1885 


-— Oral evidence—Not admissible to vary written contract— Damages re- 

coverable for cutting timber.— Where parties enter into a written contract, their 
rights must be controlled thereby, and all evid of cotemporaneous oral agreement 
upon the same subject-matter, varying, modifying, or contradicting the written agree- 
ment, is inadmissible. Under the statute where timber is wrongfully cut and taken from 
land, the owner may recover, not only the value of the timber, but the amount which 
the estate is damaged by reason of the destruction of the trees cut. The value of the 
timber cut and taken away may be shown by proving the value of the lumber made 
therefrom at the mill where it was sawed, and deducting from such value the cost and 
expenses intermediate the timber standing and the logs and lumber at the mill.— Skeels 
v. Starrett, Sup. Ct. Mich., N. W. Rep., July 4, 1885, 


-—Contract made on Sunday — When it will be upheid.— Contracts made on the 

Lord’s day are not void on religious or moral grounds, but upon the familiar and estab- 
lished doctrine that when a statute inflicts a penalty for doing an act, no matter what 
that act may be, a court of justice will not enforce a contract made in violation of such 
statute, and in the making of which the parties to it incurred the prescribed penalty. 
A penalty implies a prohibition of the thing itself, on the doing of which the penalty 
istoaccrue, When, by the laws of a State, alarge class of its citizens may lawfully labor 
and make contracts on the Lord’s day, it is not, in alegal sense, against the public policy 
of such State, nor shocking to the moral sense of its people, for its courts to enforce a 
contract made on that day in another State, and valid by the law of that State. A con- 
tract made on the Lord’s day, and valid by the law of the State where made, will be en- 
forced by the courts of another State, by the laws of which such contract would be void.— 
Swann v. Swann, U. 8. Cir. Ct. E. D. Ark., Am. L. Reg., June, 1835, 


CoRPORATIONS.—In suit by depositor, the jury must be left to decide whether di- 

rector made fraudulent representations to induce deposit. — Ina suit bya de- 
positor in a savings bank against a director, for deceit in representing that the bank was 
solvent when it was insolvent, and that the bank could not be insolvent without his knowl- 
edge, as he was one of the finance committee, there being no evidence that the defendant 
in fact knew the embarrassed condition of the bank, held, that an instruction to the jury 
“that if the defendant asserted the fact as to the condition of the bank as of his own 
positive knowledge, and did notin fact know what its condition was, then the plaintiff act- 
ing upon that, and being injured, would be entitled to recover,” was erroneous, and that 
it should have been left to the jury to say whether the defendant made the representa- 


tions with a purpose to deceive, or in good faith. —Crowly v, Smyth, Sup, Ct. N. J., Alb. 
L. J., June 13, 1885; Rep., June 3, 1885. 


~——- Certificate of incorporation can not be contradicted by subscribers to stock — 
Stockholder is individually liable tocreditors for his unpaid subscription. — 
The certificate of incorporation of a company is made for the benefit of the public and 
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not of the corporation, Those who participated in the incorporation, and, by a certifi- 
cate made in pursuance of law, announced the amount of its capital stock, can not as 
against the creditors of the corporation, contradict their own certificate. Any secret 
arrangements between the corporation and its stockholders, by which the responsi- 
bility of the latter is made less than it appears to be under the articles of incorporation, 
is void as against creditors, A party who is at once a creditor and a subscriber to the 
stock of a corporation, must, upon the failure of the company, pay up the amount of his 
unpaid subscription and surrender the collateral securities. He can then participate in 
the fund ratably with the other creditors. The obligation of a subscriber to stock of a 
corporation is several and not joint. He may be sued by a creditor of the corporation 
for the amount of his unpaid subscription, and, if he holds himself aggrieved thereby, 
he must seek his remedy as against the other stockholders in default like himself. — 


Thompson v. Reno Savings Bank, Sup. Ct. Nev., Pac. Rep., June 11, 1885; West C. Rep., 
June 4, 1885. 


— Want of power of president to confess judgment — Receiver may object to il- 

legaljudgment against corporation. —The president of the corporation has no power 
in virtue of his office as president, to execute a bond and warrant attorney for the entry 
of a judgment by confession against the corporation, or to incumber its property by a 
mortgage or judgment confessed for money borrowed, although he is the owner of all its 
capital stock except two shares, and is its superintendent and treasurer and the active 
manager of its affairs, and was accustomed to borrow moncy for the company’s use, 
The corporation having become insolvent, its receiver, as the representative of credit- 
ors, has the capacity to take the objection that a judgment against the corporation by 
confession was not obtained in such a manner as to be binding upon the corporation. — 
Stokes v. N. J. Pottery Co., Sup. Ct. N. J., Am. L. Rec., June, 1885. 


— Can use their funds to resist allegations of insolvency even after receiver 


is appointed.—Corporations attacked by the State for insolvency can, even after a 
receiver is appointed, use their corporate funds for their own protection in the litiga- 
tion if their action is taken in good faith and with a reasonable hope of success in the 
controversy.—In re Attorney-General v. Atlantic Mut. Life Ins. Co., Sup. Ct. N. Y., 
Daily Reg., June 16, 1885. 


— Directors can not change method of voting by stockholders. —A board of 


directors, in the absence of power given to it, can not, by acceptance of legislative pro- 
visions on behalf of the corporation, change its method of voting from the non-cumu- 
lative to the cumulative system. The method of voting for directors of a corporation 
can be changed only at a meeting duly called for that purpose, and by a vote of the 
majority in interest present. \ corporation elected directors by a non-cumulative vote, 
The board, on the eve of the annual meeting, passed a resolution accepting the consti- 
tution of 1874 and cumulative voting. At the annuai meeting the action of the board 
was indorsed by a majority of stockholders present in numbers but not in interest: 
held, the resolution and its indorsement were ineffectual to change the manner of vot- 
ing. —Baker’s App., Sup. Ct. Pa., Rep., June 10, 1885. 


— Power of railroad company to consolidate with connecting lines. —A railroad 


company having power to consolidate with connecting or intersecting lines, may, with 
a view to accomplishing such consolidation, purchase the stock of such other roads. 
A railroad company, merely organized, but without means or credit, purchased stock of 
another company, giving its note therefor with sureties, the stock purchased being held 
by one of the sureties for indemnity. It failed to pay its note at maturity, and its stock- 
holders prevented the making of assessments or calls upon themselves to provide a fund 
for such payment, the stock purchased then being of less value than was supposed when 
the purchase was made. Thereupon an arrangement was made by the concurrence 
of the purchasing company and its sureties, some of whom were its directors, whereby 
an association of men, including said sureties, took in good faith, a transfer of the 
stock, paying therefor the notes which had been given for it. Held, that the transfer of 
the stock was not void, and equity would not inferfere to set it aside at the instance of 
stockholders who had paid nothing upon their stock subscriptions.— Hill v. Nisbet, 
Sup. Ct. Ind., Cent. L. J., June 12, 1885. 
43 
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—— Contract ultra vires, partly performed — Action to recover value of goods 
delivered under —Estoppel— When recoupment of damages for breach of 
contract may be had. — Plaintiff contracted to sell to defendant corporation one 
hundred and seventy-four tons of “‘ excelsior,” not to be used by defendant in its busi- 
ness, but to be resold by it on speculation, as plaintiff well knew. After delivering a 
considerable quantity plaintiff refused to deliver more, and defendant refused to pay 
for what had been delivered unless the whole amount was delivered as agreed, where. 
upon plaintiff sued for the value of the excelsior delivered, and defendant set up as a 
counter-claim damages resulting from a failure by plaintiff to fully perform the contract. 
Held, that plaintiff was entitled to recover for the excelsior actually delivered, although 
the contract was ultra vires, and that defendant was not entitled to recoup the damages 
arising from the breach thereof. — Day v. Spiral Spring Buggy Co., Sup. Ct. Mich., N. 
W. Rep., June 13, 1885. 


— Liability of directors— They may have contribution from co-directors.— 
One agreeing with the directors of a corporation that he would buy, at a heavy dis- 
count, its bonds about to be issued on being himself elected a director, is liable to 
creditors of the corporation for the profits of the transaction. A director is a 
trustee and can not speculate in the trust funds. A director against whom judg- 
ment has been obtained in such case by one of the creditors may have contribution 
from his co-directors. A corporation is still liable for its debts though its property and 


franchises have been sold. — W idrig v. Street Ry. Co., Ct. App. Ky., Ky. L. Rep., June, 
1885. 


CORPORATIONS (MUTUAL).— See INSURANCE (FIRE). 


COVENANTS. —Warranty oftitle— Estoppel ofgrantor to deny title though he may 
be released in bankruptcy for breach of covenants— Resulting trust de- 
fined. — Where an equitable estate in land is conveyed by deed with general warranty, 
the subsequent acquisition of the legal title by the grantor enures to the benefit of the 
grantee and those claiming under him; the grantor is estopped to deny that he had the 
title. A discharge in bankruptcy releases a covenantor from liability in an action for 
breach of a covenant of warranty of title, but it does not affect the estoppel of the cove- 
nantor to deny that he had the title. Where one buys an estate with another’s money 
and takes a conveyance in his own name, a trust results by presumption of law in favor 
of him whose money is so used. — Gregory v. Peoples, Sup. Ct. App. Va., Va. L. J., June, 
1885. 


CRIMINAL LAw. — Person sentenced to punishment for an infamous crime must be 
indicted by a grand jury — Else habeas corpus must lie.— A person sentenced to 
imprisonment for an infamous crime, without having been presented or indicted by a 
grand jury, as required by the fifth amendment of the constitution, is entitled to be 
discharged on habeas corpus. A crime punishable by imprisonment for a term of years 
at hard labor is an infamous crime, within the provision of the fifth amendment of the 
constitution, that “no person shall be held to answer for a capital or otherwise infa- 
mous crime, unless on a presentment or indictment of a grand jury.”— In re Wilson, Sup. 
Ct. U. S. Ch., Leg. N., May 9, 1885. 


— Waiver of jury trial — Constitutionality of laws Wis. 1881, ch. 197, sect. 8.— 
The provisions in the statute, creating the municipal court for Rock County, that “ a jury 
trial in said court in criminal cases, begun by information, or not originally begun in 
said court, may be waived by the accused in writing, or by consent in open court, en- 
tered on the minutes,” is not constitutional.— In re Staff, Sup. Ct. Wis., N. W. Rep., June 
13, 1885. 


— Requisites of information for forgery— When bad for duplicity — Profes- 
sional communications—When not privileged incase of joint indictment — 
Co-respondent can not be compelled to testify.—It is not necessary to set out 
in an information charging the forgery of a deed, the title of the person intended t» be 
defrauded, nor in what the forgery consisted. A count in an information that charges 
the forgery of a deed, and also the uttering of the forged deed, is bad forduplicity, Pro- 
fessional communications are not »rivileged, when such communications are for an un- 
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lawful purpose, having for their object the commission of a crime. Where parties are 
jointly indicted or informed ag t, and one ch aseparate trial, he can not force a 


co-respondent to testify without his consent or request.— People v. Van Alstine, Sup. 
Ct. Mich., N. W. Rep., June 13, 1885. 


—Legerdemain with cards — When larceny. —S. introduced himself to B. as a trav- 

eler for a tea-dealing firm in Cincinnati, and told him that one of the means used for 
getting custom in a new place was offering purchasers a chance, by drawing cards, to 
get fifty pounds free, in addition to the purchase, if they drew the winning card. In 
order to carry out the scheme, he wanted B. to accompany him, and showed him how to 
draw the lucky card, by a little dot on the back. While they were practicing, and B. 
succeeded each time in drawing the card, J., a confederate of S., came up, appearing to 
be a stranger, and inquired what they were doing, and 8. told him he would show him, 
and gave him the same explanation as to the mode of selling tea, but did not tell him 
about the marked cards. S., after some talk said that B. could draw the fifty-pound 
card. J. offered to bet $100 that he could not, and held out to S. what seemed to bea roll 
of bills. 8. said he had not the money, but hada $300 check. J. said he did not want the 
check; he wanted the money. S. asked B. if he had it. B. said he had not $100, but had 
$80. B., at 8.’s request, handed him the $80, and S. whispered to him to draw the marked 
card. He drew it, and it was a blank, and S. at once handed the money to J. Held, 
larceny.— People v. Shaw, Sup. Ct. Mich., N. W. Rep., July 4, 1885. 


— Perjury — Requisites of — Indictment. —In an indictment for perjury the jurisdic- 

tion and authority of the officer to administer the oath must be shown by proper aver- 
ment. But this may be done either by an express averment that the officer had 
jurisdiction and authority, or by setting out such facts as make it judicially to appear 
that he had such authority and jurisdiction. Indictment held sufficient. An indict- 
ment charging a party with perjury in making a false return of his taxable personal 
property to an assessor of taxes that does not aver that the property which he is 
charged with having concealed from the assessor was assessable in the township of 
his residence, nor thatit was assessable by the assessor of that township is bad.— State 
v. Cunningham, Sup. Ct. lowa, N. W. Rep., May 16, 1885. 


— Abduction of female under fifteen years. — What constitutes — Where a girl 


under fifteen is brought within this State from abroad by a person with intent to seduce 
her, etc. (sect. 82, crimes act), and such person interposes his will or persuasion be- 
tween her and her guardian's control, so as to overcome her intention to return to her 
home, the abduction is accomplished, and he is indictable in this State. — State v. 
Gordon, Sup. Ct. N. J., Rep., May 20, 1885; Alb. L. J., June 6, 1885. 


— Res Gest — Evidence asto— When admissible.— Ona trial for homicide evi- 


dence that the defendant was seen to have on his person and on his clothing several knife 
cuts, several hours after the homicide and also on the day following, is admissible, in 
connection with other evidence to the effect that, at the time of the homicide, the de- 
ceased struck several blows at the defendant with a knife; but declarations made by 
the defendant at the time of the exhibition of such knife cuts, to the effect that they 
were inflicted upon him by the deceased in the fatal affray, and that the deceased cut 
at him several times, cutting his coat before he fired the fatal shot, are not admiss- 
ible. — Good v. State, Ct. App. Tex. Cent. L. J., June 5, 1885. 


—EInvasion by court on province of jury— When evidence of intoxication 


may be admitted in defense.— Where a fact material to the issue, concerning the 
existence of which there is conflict in the evidence, is assumed by the court, in the 
charge to the jury, to be fully established, the province of the jury is invaded and 
prejudicial error is shown. Intoxication is no defense toa prosecution for crime; but 
in some cases evidence of intoxication is admissible to show that no crime has been 
committed, or to show the degree or grade of a crime; and in a prosecution for ma- 
liciously shooting with intent to wound, evidence that the defendant was so much in- 
toxicated that he could not form or have such intent is admissible. In a prosecution 
for maliciously shooting with intent to wound or kill, itis error to charge that the de- 
fendant should be found guilty of such felony, if he might have been properly con- 
vioted of manslaughter had death resulted from the shooting. — Cline v. State, Sup. Ct. 
Ohio, Week. L. B., July 6, 1885. 
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Arrest without warrant by town marshal, when justifiable — Sections 1849 


and 7129, R. S. O., construed.—In determining the power of the marshal ofa 
municipal corporation to arrest without warrant, section 1849 of the Revised Statutes, 
which makes it the duty of that officer to arrest any person “ in the act of committing 
any offense,” etc., and section 7129 of same statutes, which makes it the duty of cer- 
tain oflicers named, including such marshal, “‘ to arrest and detain any person found 
violating any law,” etc., relate to the performance of the same duty, and should be con- 
strued together to determine the extent of such power. Under a proper construction 
of these sections, a marshal of a municipal corporation is authorized, without warrant, 
to arrest a person found on the public streets of the corporation carrying concealed 
weapons contrary to law, although he had no previous personal knowledge of the fact, 
if he acted bona fide, andupon such information as induces an honest belief that the 
person arrested is in the act of violating the law.— Ballard v. State, Sup. Ct. Ohio, 
Week. L. B., July 6, 1885. 


— Evidence — Proof of first marriage—Polygamy.—On an indictment for po. 


lygamy, the fact of the first marriage may be proved by the declarations and admissions 
of the accused, and such declarations are proper to be considered by the jury as tend- 
ing to prove an actual marriage. — United States v. Simpson, Sup. Ct. Utah, Pac. Rep., 
July 2, 1885. 


— Larceny —What constitutes — Evidence of accused — Rule of credibility — Pre- 


vious good character of accused.— The crime of larceny is established by proof that 
the defendant, in taking the property, intended to deprive the owner of the enjoyment of 
its possession, although the intention did not include the possession of the property 
for defendant’s own benefit. When in a criminal case defendant offers himself as a 
witness, the jury is to give to his testimony aii the credit to which it is entitled; but, 
as bearing upon the question of credibility in this connection, the jury must consider 
the situation of defendant. Previous good character is not to be offered in evidence 
only in cases where the guilt of accused is not proved, but is to be considered as part of 
the testimony upon which the fact itself of guilt or innocence is to be found. — State v. 
Slingerland, Sup. Ct. Nev., Pac. Rep., July 2, 1885, 


—— Homicide — When justifiable on ground of adultery. — In order to justify a homi- 


— See PRACTICE. 


DAMAGES.— Proof admissible under general allegation of damages— Physicai 


cide committed by the husband, upon the ground that the deceased was “ taken in the act 
of adultery’ with his wife, it is not necessary that he should be an eye witness to the 
very actof copulation. If the circumstances, transpiring in his presence or learing, 
were such as to indicate with reasonable certainty, to a reasonable mind, that the par- 
ties had just committed, or were about to commit, the adulterous act, and the mortal 
blow is then and there given, the homicide will be justifiable. — Price v. State, Ct. App. 
Texas, Texas Ct. Rep., June, 1885, 


pain and mental suffering presumed, when. — The general allegations of damages 
will snffice to let in proof, and to warrant recovery for all such damages as naturally 
and necessarily result from the wrongful act complained of; the law implies such dam- 
ages, and proof is only necessary to show the extent and amount. Where it is alleged 
that by reason of the injuries sustained plaintiff has become permanently disabled and 
a cripple for life, and will never recover from the effects thereof, and that he was 
greatly injured, cut, bruised and wounded internally and externally about his hip and 
spine, and is wholly unable to attend to the transaction and performance of his usual 
and necessary business, and has so continued from the time of the accident to that of 
the suit, the law infers that physical pain and mental suffering resulted therefrom. — 
T. & P.R. R. Co. v. Curry, Sup. Ct. Texas, Texas L. Rev., May 11, 1885. 


— Refusal to obey mandamus — When exemplary damages will be awarded. — 


— See ACTION. 


In tort, where the defendant’s refusal to do a duty commanded by the proper writ was 
willful, continuous and unlawful, exemplary damages will be awarded in addition to the 
damages which are compensatory only. — Wilson v. Vaughn, U. S. Cir. Ct. D. Kan. Rep., 
May 13, 1885. 
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DECEIT. — See ACTION. 


DEEDS.— Unrecorded deeds void as to subsequent purchaser for value and 
without notice, except when he purchases by quit claim deed — How char- 
acter of conveyance is determined.— While unrecorded deeds are by statute 
declared void as to subsequent purchasers for value and without notice, yet a subse- 
quent purchaser, although for value and without notice, who takes under strictly a quit 
claim deed, will not be accorded the protection of the statute. In determining 
whether an instrument be a contract for the chance of title, or an absolute conveyance 
of the land resort should be had to the circumstances attending its execution, the pri- 
mary object being to arrive at the intention of the contracting parties. If their inten- 
tions Were — the one to contract for an absolute conveyance, and the other to bind him. 
self to make such conveyance, even though it be upon special warranty, it would bea 
conveyance as distinguished from a release or transfer of merely the obligor’s right. — 
Thorn v. Newsome, Sup. Ct. Texas, Texas L. Rev., May 18, 1885. 


— See ACKNOWLEDGMENT. 
DIRECTORS. — See CORPORATIONS ; TROVER. 


EJECTMENT. — Abandonment of purchase by vendee — When implied assignee of 
purchaser has no right to specific performance. — A. sold a let of ground to B. 
under articles of agreement. Being unable to make a clear title the deed was not exe- 
cuted at the time specified, several years elapsed, and the circumstances were such that 
A. might reasonably ‘have concluded that B. had abandoned his purchase. Subse- 
quently, after A. had begun to construct a house on the lot, which considerably in- 
creased its value, an assignee of B.’s title, who had bought with full knowledge of all 
the circumstances, brought an equitable ejectment: held, that plaintiff was not, under 
the circumstances, entitled to recover. —-Rennyson v. Kozell, Sup. Ct. Pa., W. N.C., 
May 21, 1885. 


— Equitable action of, may be brought against mortgagee in possession —In- 
formality in judgment may be corrected.— An equitable action of ejectment may be 
brought in Pennsylvania by a mortgager against a mortgagee in possession. In case 
the mortgage debt is not paid in full the plaintiff is notwithstanding entitled to judg- 
ment conditioned upon his paying the balance due within atime specified. In eject- 
ment by a mortgager against a mortgagee, it appeared that there was a balance due on 
the mortgage. A verdict was entered for the defendant, to be set aside and judgment 
entered for the plaintiff on payment of this balance within six months. Judgment was 
afterwards entered absolutely fer defendant: held, that although the form of the ver- 
dict was incorrect the meaning was plain, and that judgment would be entered for the 
plaintiff thereupon upon condition that he pay the balance due within six months. — 
Wells v. Van Dyke, Sup. Ct. Pa., W. N. C., June 18, 1885. 


— Effect of lis pendens— Correctness of decree can not be questioned collat- 
erally — Estoppel will not prevent wife from claiming property under 
different title from that which she has already conveyed. — He who purchases 
during the pending of a suit is bound by the decree that may be made against the per- 
son from whom he derives title. Lis pendens begins with the service of the subpena on 
the defendant, The validity or correctness of a decree can not be questioned ina 
merely collateral suit. The fact that a wife joined in a deed with her husband for the 
purpose of relinquishing her contingent right of dower, does not estop her from claim- 
ing the same property under a title derived from another source. — Sanders v. McDon- 
ald, Ct. App. Md., Md. L. Rec., June 6, 1885. 


— See PRACTICE. 


— A mere occupant of publiclands without improving or attempting to obtain 
title can not claim compensations — Evidence as to title.— A mere occupant of 
public lands of the United States, who has erected improvements thereon, but has never 
taken any steps to procure the title thereof, is not entitled to compensation for such 
lands, taken or damaged in eminent domain proceedings. In such proceedings a cer- 
tificate of the register of the United States land office, to the effect that no application 
for a patent to the land sought to be taken had ever been made by any person, is not 
admissible under section 1310 of the general statutes, to prove that such occupant did 
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not own the land upon which his improvements were placed. In the ab of evi- 
dence to the contrary, one in the occupation of public lands of the United States is 
presumed to be possessed of an estate or interest therein. — Knoble v. Barclay, Sup. Ct. 
Col., West C, Rep., June 11, 1885 


Equity. — Will entertain jurisdiction of bill by administrator (special) to redeem 


land of intestate —A special administrator can maintain a bill in equity to redeem land 
of his intestate from a mortgage where the right to redeem might be barred by foreclosure 
before a general administrator could be qualified. — Libby v, Cobb, Sup. Jud. Ct. Me., 
Rep., May 20, 1885. 


Creditor's bill will not lie to reach — Dower right unassigned. —A court of equity 
has no jurisdiction to entertain a creditor's bill to compel the assignment of dower, 
end have the dower right applied in satisfaction of the creditor’s judgment. — Maxton 
v. Gray, Sup. Ct. R. L., Rep., May 20, 1885. 


—— Injunction will not lie if trespass quare clausum fregit will. — A party can not 


sue in equity when he has an adequate remedy at law.— A party who feels himself ag- 
grieved by the unauthorized use of his lands by anether as a public highway, should 
bring an action of trespass quare clausum fregit, rather than ask a court of equity for an 
injunction to restrain. — Smith v. Gardner, Sup. Ct. Ore., Pac. Rep., May 21, 1885; West 
C. Rep., May 21, 1885. ; 


— Forfeiture — Enforcement of condition in equity — Right of assignee. — While 


equity will not declare the estate of a grantee forfeited for a breach of a condition in the 
deed against the use of premises conveyed in the sale of liquor, it will enforce such con- 
dition as an agreement, ang enjoin him from its violation, and such remedy may be had, 
by and against the assigns of the respective parties. — Watrous v. Allen, Sup. Ct. Mich. 
N. W. Rep., July 4, 1885. 


—— Injunction will not lie on behalf of debtor to prevent sale under deed of trust 


though note is barred by limitations. —Where a deed of trust, given to secure the 
payment of a note, contains a power of sale, equity will not, at the suit of the debtor, 
restrain by injunction the proper execution of the power, on the sole ground that the 
note is barred by the statute of limitations. — Goldfrank v. Young, Sup. Ct. Texas, Texas 
Ct. Rep., June, 1885. 


EVIDENCE. — Medical books inadmissible to prove facts stated therein — When 


admissible to discredit witness.—In an action to recover damages for personal 
injuries, a medical book, although shown to be a standard authority, is inadmissible in 
evidence to prove the nature of the injuries sustained by the plaintiff, and their prob- 
able effect. Such was the rule at the common law, and the same has not been changed 
by section 1936, of the code of civil procedure, which makes historical works, books of 
science or art, and published maps or charts, when made by persons indifferent be- 
tween parties, prima facie evidence of facts of general notoriety and interest. The 
terms, “‘ facts of general notoriety and interest,” as used in such section, mean facts of 
a public nature, either at home or abroad, not existing in the memory of men, as contra- 
distinguished from facts of a private nature, existing within the knowledge of living 
men, and as to which they may be examined as witnesses. Books referred to by a 
medical expert, to sustain the opinions which he has expressed, may be admitted in 
evidence to contradict or discredit him. — Gallagher v. Market St. R. R. Co., Sup. Ct. 
Cal., West C. Rep., May 14, 1885. 


—— Information acquired by physician professionally, not admissible before or 


—— See ConTRACTS ; CRIMINAL Law; DAMAGES; INSURANCE (FIRE). 


after death of patient. — The New York statute making information acquired by the 
physician in his professional capacity privileged and prohibiting its disclosure unless 
expressly waived by the patient, is founded on public policy, and its provisions can not 
be waived except as expressly provided. The prohibition remains in force after the 
death of the patient as well as during his life, and an executor or administrator is nota 
personal representative of the patient in such a sense as to authorize him to waive it. 
He represents simply in respect to rights of property. —Westover v. “tna J afe Ins. Co., 
Ct. App. N. Y., Ins. L. J., July, 1885. 
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EXECUTION. — Asale of land other than before court-house door of county where 
land lies is void. — A sale of land, under execution issued out of a United States 
court made by the marshal at any other place than the Court-house door of the county 
in which the land is situated, is not merely voidable, but void, and conveys notitle. One 
holding through a lease from one claiming title through a United States marshal’s sale 
made at the court-house door of the United States court is a trespasser. — Sinclair v. 
Stanley, Sup. Ct. Texas, Ch. Leg. N., May 23, 1885. 


-— See PRINCIPAL AND SURETY. 


ExPREss COMPANY. — Interstate commerce — Right to enjoy without restriction by 
State law. — An express Company that is engaged in transportation from one State to 
another, is engaged in an interstate commerce, and no territory or State can impose upon 
it any conditions by way of license, or otherwise, to engage in this commerce by pass- 
ing through its limits, but such company will have no right to do a mere local business 
within a State or territory without complying with the territorial or State law. — Wells, 
Fargo & Co. v. Northern Pac. R. Co., U.S. Cir. Ct. D. Ore., Fed. Rep., May 19, 1885. 


EXTRADITION,—Is applicable in territories to every offense including misde- 
meanors — Requisites of indictment — Habeas corpus will not lie in favor of 
fugitive from justice.— The statute requiring the surrender of a fugitive from jus- 
tice, found in one of the territories, to the State in which he stands charged with trea- 
son, felony, or other crime, embraces every offense known to the laws of the demanding 
State, including misdemeanors. Each State has the right to prescribe the forms of 
pleading and process to be observed in her courts, in both civil and criminal cases, sub- 
ject only to those provisions of the national constitution designed for the protection of 
life, liberty, and property in all the States of the Union; consequently, in a case involv- 
ing the surrender, under the act of Congress, of a fugitive from justice, it may not be 
objected that the indictment is not framed according to the technical rules of criminal 
pleading, if it conforms substantially to the laws of the demanding State. Upon the 
executive ofthe State or Territory in which the accused is found rests the responsibility 
of determining whether he is a fugitive from the justice of the demanding State. But 
the act of Congress does not direct or authorize his surrender, unless it is made to appear 
that he is, in fact, a fugitive from justice. If the determination of that fact, upon proof 
before the executive of the State where the alleged fugitive is found, is subject to 
judicial review upon habeas corpus, the accused, being in custody under his warrant— 
which recites the requisition of the demanding State, accompanied by an authentic 
indictment, charging him substantially as required by her laws with a specific crime 
committed within her jurisdiction — should not be discharged because, in the judgment 
of the court, the proof showing that he was a fugitive from justice may not be as full as 
might properly have been required. —Ex parte Reggel, Sup. Ct. U. S., Rep., June 10, 
1885; Sup. Ct. Rep., June 3, 1885. 


FRANCHISE. — Ferry franchise —Legislature may repeal on failure to perform 
condition.— Where the Legislature grants a franchise, and in the same act imposes 
on the grantee certain duties, and reserves the power to repeal the act in case the 
grantee fail to perform those duties, it may, in case he does so fail, repeal the act with- 
out a previous judicial determination that he had so failed. — Myrick v. La Moure, Sup. 
Ct, Minn., N. W. Rep., June 6, 1835, 


GARNISHMENT. — How. St. Mich., sects. 8059, 8100 — Garnishee ig not discharged 
on account of change of parties to record noron judgment for plaintiff in 
principal suit.—In all cases where judgment is rendered in favor of the plaintiff in 
the principal suit, a garnishee is not discharged or entitled to judgment of discontinu- 
ance by a change of the parties to the record, where the claim was one that was gar- 
nishable at the time of the service of process. — Bethel v. Judge of Superior Court, Sup. 
Ct. Mich., N. W. Rep., July 4, 1885. 


— See RECEIVER. 
HABEAS CorRPus.—See CRIMINAL LAW; EXTRADITION. 


Hicuway.— Obstructing highway — When injunction lies against.— Where the ex- 
istence of the right to the use of a highway, as such, is admitted, or the right is clear or 
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Hieuway — Continued, 
easy of ascertainment, and free from all reasonabie doubt, a court of equity, at the in- 
stance of an adjoining land-owner, will enjoin the obstruction of the way. But where 
the right to the use of the highway has not been established at law, or is not clear nor 
easy of ascertainment, but is questioned and denied, relief by injunction will be 
refused, — Waltz v. Foster, Sup. Ct. Ore., West C. Rep., June 11, 1885. 


INJUNCTION. — See Equity; HIGHWAY; TRESPASS. 


INSURANCE COMPANY. — How deposit in hands of insurance commissioner is to be 
applied as tc creditors.— Where a deposit of $100,000 in securities is made by the com- 
pany with the superintendent of insurance, as required by Rey, Stats., sects. 3593-3595, 
such securities are held by him as security for policy-holders only, and not for the security 
of the general creditors of the company. Such a deposit does not change the character 
of such securities; and, subject to the rights of such policy-holders, such securities are 
also subject to the rights of the makers of the same. When such @ company has be- 

_ come insolvent, and is dissolved, and a receiver is winding up the affairs of the com- 
pany, if a part or all of such deposited securities be needed to pay such policy-holders, 
there should be collected the amount needed, if the securities are suflicient, to pay 
such claims; if the securities are not sufficient, the proceeds should be duly applied 
upon the claims of such policy-holders. After the claims of policy-holders are satisfied, 
the remaining securities are liable only to the rights of the company in such securities; 
and, as against the makers, the company had no rights in accommodation notes and 
mortgages given to such company for the purpose only of such deposit. — Falkenbach 
v. Patterson, Receiver, Sup. Ct. Ohio, Week. L. B., July 6, 1885. 


INSURANCE (FIRE).— Company can not escape liability on account ofmisdescription 
of property caused by its agent — Nor because of insufficient proofs by loss, 
unless defect is pointed out.—Where the agent of an insurance company erroneously 


describes the property in an application for a policy of insurance prepared by him and 
signed by the insured, the company can notin case of loss defend by reason of the 
misdescription. Where prompt notice of a total loss is given by the insured, the com- 
pany can not avoid payment on the ground of insufficient proofs of loss, unless it has 
pointed out to the insured the defects in the proofs furnished, and called for more spe- 
cific proofs. —Susquehanna Mut. Fire Ins. Co. v. Cusick, Sup. Ct. Pa., W. N. C., June 
11, 1885. 


—— Conditions of policy — Waiver of— Authority of agent to waive conditions.— 
Breach of conditions in insurance policy are held to be waived by an insurance company 
where, after the loss, the company directed proofs to be made out; examined witnesses at 
length, and vouchers showing the value of the insured property ; expressed itself satis- 
fied with the proofs; instructed plaintiff to prepare final proofs of loss; and said that 
the money would be paid at the end of the sixty days allowed by the policy for payment 
of the loss; making no objection until the expiration of that period, when defendant re- 
fused to pay the money on demand, claiming the policy to be avoided by breach of its 
conditions. The agents of an insurance company have authority, in the absence of a 
provision in the policy to the contrary, to modify or altogether waive a condition of the 
policy. — Silverberg v. Phenix Ins. Co., Sup. Ct. Cal., Pac. Rep., June 11, 1885. 


— Company is liable for loss on additional insurance through regular agent 
though not reported nor indorsed on policy.— An insurance company is bound by 
the acts or conduct of an agent who has power to solicit insurance, make examination 
and survey of premises, take applications and forward them to the home or branch oflice, 
deliver policies, and collect premiums; and when a party insured notifies such agent 
of his intention to take additional insurance, and when he has obtained such insurance 
requests him to inform his company of that fact, the company can not, after a loss, hold 
the policy issued by it void because its written consent to the taking of such additional 
insurance was not indorsed on the policy,as provided therein. — Kitchen v. Hartford 
Fire Ins. Co., Sup. Ct. Mich., N. W. Rep., June 13, 188. 


—Provision as to storage of gunpowder — How construed in regard to usage.— 
A policy on a stock of goods “‘ usually kept in a country store,” with printed condition to 
be void if gunpowder be kept in the building, and printed permission to merchants 
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INSURANCE (FIRE) —Continued. 
accustomed to deal in it to keep it for sale in a limited quantity, is avoided by keeping is 
in excess of such quantity, uotwithstanding a usage to keep it in such storesin greater 
quantities. — Pittsburg Ins. Co. v. Frazee, Sup. Ct. Pa., Ins. L. J., July, 1885. 


— Oral contract of, valid— Evidence as to custom, when admissible.— An oral 
contract of insurance is valid, and a usage or custom that such a contract, if made, shall be 
considered invalid, would be plainly repugnant to law, and void. Evidence of sucha 
usage would not be competent to destroy the force of an oral contract in fact made. A 
clause in an open policy of insurance to the effect that“ no risk shall be considered 
binding unless indorsed therein,” will not invalidate a risk orally accepted by the com- 
pany under the policy and not indorsed therein. Evidence as to the mode of doing bus- 
iness of an insurance company is admissible to show that the secretary of the company 
has authority to make a contract binding upon said company. —Emery v. Boston 
Mar. Ins. Co., Sup Jud. Ct. Mass., Ins. L. J., June, 1885. 


— Conditions of forfeiture — When company liable — When insured is other than 
the sole absolute owner.— Plaintiff had an insurance in the defendant’s company for 
$2,500 * on petroleum, his own or held by him in trust for others, or sold but not delivered, 
while in custody of the Tidioute and Titusville Pipe Line, Limited.”” This was written in 
the policy. Among the numerous clauses of forfeiture in the printed portion of the policy 
was the following, “ or if the assured is not the sole, absolute, and unconditional owner 
of the property insured,” etc. There were other printed conditions, which had no ap- 
plication to the insurance of oil in the pipeline. Held, that the plaintiff was entitled 
to recover from the company, not only for the loss of the oil which belonged exclu- 
sively to himself, but also for his oil which he owned in common with others, — 
Grandin v. Rochester German Ins. Co., Sup. Ct. Pa., Ins. L. J., June, 1885. 


— Commencement of foreclosure proceedings by mortgager will not defeat pol- 
icy.—The policy provided that in the event of the commencement of foreclosure proceed- 
ings, or if the risk be increased by any means within the control of the insured without 
the consent of the company, it should be void. The policy was issued in the name of the 
owner, payable to the plaintiff mortgagee with the usual mortgage clause. Shortly after 
proceedings to foreclose were begun by plaintiff without the company’s consent. Held, 
that the foreclosure proceedings were not as to the mortgagee an increase of risk 
which would defeat the policy unless disclosed.—Pheenix Ins. Co. v. Union Mut. Life Ins, 
Co., Sup. Ct. Ind., Ins. L. J., June, 1885. 


—Michigan statute—Liability of insured in mutual company — Mistake of 
law.— Where all of the parties insured in a mutual company, including those who had 
suffered loss by fire, when they took the insurance understood and agreed that they were 
liable only to the amount of their premium notes, when, under the statute, they became 
liable, in the event of the company becoming insolvent and a receiver being appointed 
to pay all assessments laid by the receiver for the purpose of paying the losses and 
liabilities of the company, and the services and expenses of the receiver, in proportion 
to the amount of their insurance or interest in the company, they will be entitled to 
relief, on the ground of a mistake of law, when the company becomes insolvent, and 
the receiver appointed attempts to enforce their statutory liability. — Maclean v. Bacon 
Sup. Ct. Mich., N. W. Rep., July 4, 1835. 


INSURANCE (LIFE).— Endowment policy on wife’s life — When valid.— A husband 
took out a policy on the life of his wife payable to her in four years, if living and to him- 
self should she die withinthe term. He paidall thepremiums. Held, thatin the absence 
of fraud or mistake, the policy inured to her benefit at the end of the term, if living, under 
the statute (Pub. Stats. R. I., ch. 166, sect. 21), or at common law. — Etna Life Ins. Co. v. 
Mason, Sup. Ct. R. I., Rep., May 20, 1885. 


— Mutual benefit association — Beneficiary must be an heir—Not a creditor— 
A certificate of membership issued by an association organized ander the provisions 
of the Revised Statutes, section 3630, ‘‘for the purpose of mutual protection and relief 
of its members, and for the payment of stipulated sums of money to the families 
or heirs of the deceased members,” which by its terms is made payable to the assured 
member, “ or any person designated by his will, or his heirs, if no person is designated 
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herein, or by will,” within ninety days after proof of death of the assured memLer, does 
not authorize such member, by testamentary appointment, to constitute a person a 
beneficiary of such insurance, who is not of the family of the assured, or may not, upon 
his death, become his heir. A bequest by an assured member of such a company, of the 
proceeds of his certificate of membership to a stranger or creditor, does not constitute 
such legatee an “ heir” of the testator, in the statutory sense of that term. — Nat. Mut. 
Aid Assn, v. Gonser, Sup. Ct. Ohio, Ins. L. J., June, 1885. 


— Provisions in Policy as to what amount shall be paid, should assured commit 
suicide, while sane or insane. — When valid.—aA pulicy of life insurance provided 
that in case the insured should die by his own hand, the policy should be void; except 
that in case he should die by his own hand while insane, the amount to be paid by the 
company should be the sum of the premiums actually paid thereon, with interest. Held, 
thes it was competent for the company to thus contract, and thus to limit the extent of 
its liability, upon the happening of the contingency named. Held, also, that there was 
no repugnancy between the different clauses in the policy declaratory of liability, and 
upon it being made to appear that the insured committed suicide when insane, the com- 
pany was only liable for the amount of the premiums paid by the insured with in- 
terest. It was stipulated in a certain other policy of life insurance that in case the in- 
sured should die by his own hand the policy should be void, but that if the insured at the 
time of taking his life was insane, the company should pay the sum insured, or refund 
the premiums actually received with interest, according to its judgment of the equities 
of the case; which option was declared to be distinctly reserved by the company, and 
made part of the contract. Held, that it was competent for the parties so to contract, 
and that the stipulation was valid. He/d, also, that the right of the company to exercise 
the option reserved in the policy could not be waived until it should be shown that the 
insured, at the time of taking his life, was insane, and that the company was not required 
to elect which sum it would pay, within the time named in the policy for payment, which 
was sixty days after notice and proof of death, regardless of the actual time when it was 
shown that the insured was insane when he committed the act of self-destruction. — 
Salentine v. Mut. Ben. Life Ins. Co., U. S. Cir. Ct. E, D. Wis., Ch. Leg. N., July 4, 1885. 


— Transfer of policy to one having no insurable interest void — Representative 
of deceased may recover from assignee.— The assignment of a policy of life insur- 
ance though made in good faith, to a person who has no insurable interest in the life of 
the assured, is a wagering contract and contrary to the policy of the law. When in such 
case, onthe death of the assured, the assignee recovers the amount of the policy, the 
personal representatives of the deceased may recover from said assignee the amount 
received by him, less the sum he has paid for the policy, withinterest and the aggre- 
gate of the assessments paid on the policy by him. — Downey v. Hoffer, Sup. Ct. Pa., 
W.N.C., July 2, 1885. 


—— Assignee of policy without insurable interest acquires no title.— A. insured 
her life, naming as her beneficiary B., who had no insurable interest in A.’s life. B. paid 
all the assessments. Immediately after A.’s death, B. assigned the said policy to C., 
who likewise had no insurable interest. C. was recognized by the company as the as- 
signee, and he collected the sum insured from thecompany. In an action by the ad- 
ministrator of A. against C.: held, that such a contract of insurance was not void ab 
initio; nor against public policy; but that as to B. and C. it was void; therefore the 
plaintiff was entitled to recover said sum paid by the insurance company to C. — Meily 
v. Hershberger, Admr., Sup. Ct. Pa., W. N. C., July 2, 1885. 


— Ibid.— Son-in-law has no insurable interest in life of his mother-in-law.—A 
son-in-law has no such pecuniary interest in the life of his mother-in-law as to permit him 
to effect a valid insurance thereon for his benefit. When such a policy is taken out in 
the name of the son-in-law, who paid the assessments thereon, and afterwards the same 
is assigned by him, and the assignee recovers the amount of the insurance, the admin- 
istrator of the person on whose life the policy was effected may recover the amount 


thereof from such assignee. — Stoner v. Line, Adm1., Sup. Ct. Pa., W. N. C., July 2, 
1885. 
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— What beneficiary may be named by member of mutual assurance society — 
What he takes.— The charter of the Supreme Lodge Knights of Honor, which provides 
for the payment of a sum of money upon the death of a member, “ to his family or as he 
may direct,’’ has been correctly construed by the order as allowing the member to desig- 
nate as his beneficiary any person, whether a member of his family or not. The privilege 
thus reserved to the member is a power of appointment of the recipient of a fund, 
which power is revocable, with the consent of the order and in conformity to its rules 
and regulations, at the will of the member who has made such an appointment. The 
beneficiary thus appointed by a member of the order has no vested interest in fund by ~ 
reason of the appointment, but takes an interest subject to the powerof the member to 
revoke the appointment, with the consent of the order, and in conformity to its rules 
and regulations. — Gentry v. Sup. Lodge Knights of Honor, U.S. Cir. Ct. D. Ind., Ins. 
L. J., July, 1885. 


— Insurance by one for benefit of stranger — When valid.— A. applied for a policy 
of insurance on his life. When he called to lift the policy, he told the company’s agent 
that he wanted the policy transferred to B. The agent furnished him with a blank 
form of assignment which A. then and there executed in duplicate, one being forwarded 
to the company, and the other retained by A., who also retained the policy, and paid 
all the premiums. Upon A.’s death the insurance company paid the amount of the 
policy to astakeholder. In a suit to determine whether A.’s administrator or B. was 
entitled to the fund: held, that while the assignment, as such, was invalid for want of 
delivery to B., yet, it being apparent that A.’s original intention was to insure his own 
life for B,’s benefit, the form of the transaction was immaterial, and the assignment 
would be treated as a direction by A. to pay the money to B., given simultaneously with 
the issuing of the policy, and with the same effect as if written therein. — Scott v. Dick- 
son, Admr., Sup. Ct.-Pa., W. N. C., July 2, 1885. 


INSURANCE (MARINE).— Shipment by vessel chartered, though not owned by steam- 
boat company covered by policy. — Where an insurance certificate, issued undera . 
policy of marine insurance, described the goods as “shipped on board of the Great 
Western Steamship Company,” held, that shipment upon a vessel not owned by the 
company, but chartered by it and placed upon its line as one of its vessels, satisfied 
the terms of the contract. — Croswell v. Mercantile Mut. Ins. Co., U. S. Cir. Ct. D. Minn., 
Ins. L. J., July, 1885. 


JUDGMENT.— When judgment by default against a married woman will be set 
aside.— A judgment rendered upon default against a married woman, in an action to 
which coverture would have been a defense, is not void, but voidable; and the enforce- 

ent of such judgment will not be enjoined, unless some equitable ground of relief be 
,own such, for instance, as fraud or coercion. — McCurdy v. Baughman, Sup. Ct. Ohio, 
Rep., May 20, 1885. 


— Requisites necessary to open. — A judgment debtor in good faith purchased claims 
not in judgment, against his creditor, more than sufficient to pay off the amount of the 
judgment. An assignment for the benefit of creditors having been made by the latter, 
the debtor obtained a rule to show cause why the judgment should not be opened, in 
order that he might set-off the claims he had acquired, as an equitable defense thereto. 
Held, that the rule was properly discharged, as no defense is admissible on opening a 
judgment but one which must either at law or in equity have attached to the judgment 
or its consideration. —Stroud’s App., Sup. Ct. Pa., W. N. C., June 4, 1885. 


—Can not be reviewed or amended by court of co-ordinate jurisdiction. — The 
regularly and properly entered judgments of a court of competent jurisdiction, and 
the process issued in pursuance thereof can not be reviewed, amended, annulled, or 
set aside by a court of co-ordinate jurisdicton. — Doyle v. Commonwealth, Sup. Ct. Pa., 
W.N.C.. June 18, 1885. 


— See EJECTMENT; PRACTICE. 


JURISDICTION.—To confer Federal jurisdiction personal service is necessary. — 
The Federal courts can not obtain jurisdiction of a non-resident upon attachment only. 
Personal service on an officer of a foreign corporation, or a voluntary appearance !o the 
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summons, is essential to give a Federal court jurisdiction in a suit against it. — Boston 
Electric Co, v. Electric Gas Lighting Co., U. 8, Cir. Ct. D. Mass., Rep., June 10, 1885, 


—— Demands which may be united under State code may be sued on in Federal 
court. — A cause of action in a Federal Circuit Court for less than five hundred dollars 
can be maintained when joined to demands which may be united under the State code. 
Hammond v. Cleaveland, U.S. Cir. Ct. D. Ore., Rep., June 10, 1885. 


—— Federal jurisdiction once had not to be ousted by the admission of new par- 
ties — Appellate jurisdiction of Supreme Court — Fraudulent assignment — 
Proof necessary.— After a United States court has assumed jurisdiction by reason of 
the litigants being residents of different States, the admission of new parties, as co- 
complainants, who are residents of the same State as the defendants, does not oust the 
United States court of jurisdiction. The decree of a court being several as to the differ- 
ent parties, so that one or more is affected to an amount less than $5,000, an appeal to 
the Supreme Court will not lie as to such parties. A debtor, in order to secure a credi- 
tor having assigned to a trustee, meantime retaining the goods for sale, which assign- 
ment is suspicious on its face, a subsequent deed by him, in which the trustee joins, in 
favor of the creditor, and a bill of sale of the property by him to the creditor are not to 
be looked upon as fraudulent without actual proof of fraud. — Stewart v. Dunham, 7. 
Ct. U. S., Sup. Ct. Rep., June 3, 1885. 


—— When appearance will be considered voluntary for all purposes of action. 
The appearance of defendant in court for the sole purpose of objecting, by motion, to 
the jurisdiction of the court over his person, is not an appearance in the action, but 
where such motion also asks to have the cause dismissed on the ground that the court 
has no jurisdiction over the subject-matter of the action, which motion is not well 
founded, it is a voluntary appearance, which is equivalent to service of summons. — 
Elliott v, Lawhead, Sup. Ct. Ohio, Week. L. B., June 8, 1885. 


JUSTICE OF THE PEACE. — Statements of garnishee not taken down in writing by 
justice, when they can not be proved to create liability—Stipulations by attor- 
neys, when not admissible. — If ajustice of the peace omits to reduce to writing ma- 
terial statements er admissions of a garnishee, such statements or admissions can not 
be proved upon the trial by the justice, or by any other witness for the purpose of 
creating a liability not admitted by the written disclosure. Stipulations of facts made 
in another suit, by the attorneys therein, held, not admissible, A summons taken out in 
continuation of a suit must be returnable not less than three nor more than twelve 


days before the time of appearance mentioned therein. — Isabelle v. Iron Cliffs Co., Sup. 
Ct. Mich., N. W. Rep., June 13, 1885. 


LANDLORD AND TENANT.— Working farm on shares— When forcible entry and de- 
tainer will lie. — A written instrument duly executed by G. and S., whereby &. ‘‘ does 
leave unto S. her farm for the term of one year, date to commence December 1, 1882 
(describing the land], * * * S. togive one-third of all grain or roots raised, to be 
delivered in the half bushel, and one-third of all the hay cut in the stack; to furnish all 
seed and tools, and pay all threshing expenses; and to keep the buildings and fences in 
as good repair as they now are, damage by the el ts excepted. And it is mutually 
agreed between the parties that they bind their heirs, executors and assigns, as well as 
themselves, to the faithful performance of these covenants,’ — creates the relation of 
landlord and tenant between G. and S.; and in an action under forcible and unlawful 
detainer statute against S., after the expiration of the term specified, he is estopped 
from denying the title of G., or setting up title in himself to the premises, or any part 
thereof, or to show that G. had no possession to give, or that he did not hold the posses- 
? sion from G,. — Strain v. Gardner, Sup. Ct. Wis., Am. L. Rec., June, 1885. 
—— See TROVER. 


LIMITATIONS. — See ACTION. 


MALICIOUS PROSECUTION. — Advice of a magistrate is no defense to action for— 
Proper instructions as to evidence and malice.—It is no defense to an action 
for malicious prosecution that the defendant laid the facts within his knowledge beforea 
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justice of the peace and acted on his advice in making the arrest. An instruction to 
the jury that “ if the defendant acted rashly, wantonly, or wickedly, the presumption of 
malice is conclusive,” is objectionable. In charging a jury in an action for malicious 
prosecution the court can not go further than to give a definition of malice. —Geev. 
Culver, Sup. Ct. Ore., Pac. Rep., May 21, 1885; West C. Rep., May 21, 1885. 


MANDAMUS. — Lies to compel settlement of statement — New trial — Notice of de- 
cision when not waived.—If a trial judge erroneously refuse to settle a statement on 
motion for a new trial, or a bill of exceptions, a writ of mandamus will be awarded to 
compel the settlement, not in any particular way, but in one way or the other. In such 
case the remedy by appeal, conceding it to exist, is not adequate. In an action tried by 
the court the ten days allowed the defeated party, within which to move for a new trial, 
do not begin to run until written notice of the decision of the court is given him. Such 
notice is not waived by the fact that the counsel of the defeated party was present in 
court when the oral annou tof the decision was made, and the judgment filed, 
and afterwards requested the attorney for the adverse party to “ add no more costs in 
entering judgment than he could help.” — State v. Murphy, Sup. Ct. Nev., West C. Rep., 
May 14, 1885; Pac. Rep., May 21, 1885; Rep., June 10, 1885. 


—Erecting bridges—How far mandamus will lie to affect—Discretion of county 
court.— The county levy court having jurisdiction to order the erection of new bridges 
and refusing even to consider an application for one, it may be compelled by man- 
damus either to refuse or to grant the application. But in passing on the question it has 
discretion, and should it refuse (even erroneously) the application, mandamus will not 
issue to compel it to act differently. —Commonwealth v. Boone County Court, Ct. App. 
Ky., Ky. L. Rep., June, 1885. 


MARRIED WoMAN.— Verhal contract by married woman, charging her separate es- 
tate sufficient in a court of equity.— A contract by which a married woman charges 
her separate estate, in equity, with the payment of a debt, need not be in writing. An 
action founded on such a contract, where a personal judgment against a married 
woman is not authorized, is of an equitable nature, of which a court of equity alone has 
jurisdiction. The rule that a creditor must exhaust his remedy at law before seeking 
equitable relief, does not apply to an action to charge the separate estate of « married 
woman for the payment of a claim, where the statute gives no remedy at law. — Elliott 
v. Lawhead, Sup. Ct. Ohio, Week. L. B., June 8, 1885. 


—Can not make a legal contract with husband — When fraud will be presumed 
arising from confidential relations.— A married woman, notwithstanding her en- 
larged capacity to acquire and dispose of property, can not make a legal contract with 
her husband. Where a contract is made by parties holding confidential relations, so 
that it is probable that they do not deal on terms of equality, the burden, if the contract 
is assailed, is upon the stronger party to show that no advantage was taken; otherwise 
fraud will be presumed,— Farmers’ Exr. v. Farmer, Ct. Chan. N. J., Rep., June 3, 1885. 


MECHANICS’ LIEN. — Notice of, must be personal. — Notice of intention to file a me- 
chanics’ lien must be served personally if the owner or reputed owner can be found 
Tacking the notice on the building will avail only where the party on whom it should 
be served can not be found. — Kenley v. Sisters of Charity, etc., Ct. App. Md., Md. L. 
Rec., May 23, 1885. 


— Claiming too much land does not vitiate lien—Nor failure of register to 
record account and affidavit—Nor abbreviated descriptions of materials.—The 
designation in an account filed for a mechanics’ lien of more land than the party may be 
entitled to a lien upon, does not vitiate the lien. It is not necessary, in the account and 
affidavit filed to preserve such alien, to state that the party claims alien, The failure 
of the register to record the account and aflidavit filed, does not affect the right to alien. 
Where the lien is claimed for materials furnished, and there is a sufficient general des- 
ignation or description of each article, the addition by way of more particular descrip- 
tion of letters or abbreviations not commonly understood by persons not in the business 
of furnishing such material, does not vitiate the account. — Smith v. Headley, Sup. Ct. 
Minn., N. W. Rep., June 6, 1885, 
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MOoRTGAGE.— Description — When indefinite. — A mortgage of “ my present crop of to- 
bacco and other crops with other property to me belonging,” is a too indefinite descrip- 
tion to pass title to anything but the tobacco.— Boulware’s Admr. v. Pendleton, Ct, 
App. Ky., Ky. L. Rep., May, 1885. 


— Necessary parties to foreclosure suit—Mortgage on property not embraced in 
mortgage to complainant.— B., a corporation, mortgaged its property to X. Subse- 
quently it consolidated with the owner of some mining property, and the consolidation 
was called C, C. gave a mortgage upon all its property to Y., and afterwards gave a mort- 
gage to Z. upon all its property except that covered by the mortgage to X. Upon default 
Z. instituted foreclosure proceedings against B., and made X. and Y. parties. Upon X.’s 
demurring, held, that he is a proper party. Sembdle, that though X. is a proper party to 
said suit, he is entitled to leave to institute separate foreclosure proceedings and have 
the property covered by his mortgage sold by itself, in the absence of equitable reasons 
estopping him from insisting on such right; and the fact that some of the principal 
bondholders under the first mortgage have mining property which is in interest antago- 
nistic to the mining property belonging to the consolidated company, does not consti- 
tute any equitable reason for denying them that privilege. — Olyphant v. St. Louis Ore 
and Steel Co., U. 8. Cir. Ct. E. D. Mo., Fed. Rep., May 19, 1885. 


— Covenantas to default—When valid.—A covenant in a mortgage that, on default in 
the payment of interest, or of any other covenant in it, the mortgagee may elect to de- 
mand the principal debt, as due, and that thereafter a greater rate of interest shail be 
paid, is valid, and will be enforced. — Scott. Am. Mort. Co. Wilson, U. S. Cir. Ct 
D. Kan., Rep., May 20, 1885. 


— Mortgage for more than due— When deemed fraudulent.— When a mortgage is 
executed, in contemplation of insolvency, for an amount in excess of the actual indebt- 
edness, it constitutes a badge of fraud, and casts on the mortgagee the burden of 
showing that the mortgage was executed in good faith for honest purposes, and of 
satisfactorily explaining why an amount greater than the actual indebtedness was 
thus secured. — Lombard v. Dows, Sup. Ct. Iowa, N. W. Rep., June 13, 1885. 


— Reformation, when it will be decreed—Loan by guardian of trust funds to firm 
of which he is a partner, when upheld.— Where a mutual mistake is made in the 
description of the land intended to be mortgaged, the same may be reformed at any time 
while the title of the land remains in the mortgager; nor can attaching creditors of the 
mortgager successfully object to the reformation of the mortgage, as their lien is only 
upon the lands and tenements of the mortgager, and not upon lands and tenements not 
in fact belonging to him. In such a case the land intended to be mortgaged is, in 
equity, the land of the mortgagee for the purpose of securing the payment of the debt 
of the mortgager. Where A. and B. are administrators of an estate of which there are 
minor heirs, and before there has been any distribution of the estate the share of the 
minors therein is estimated, and B., as guardian of said minors, gives a bond as guard- 
ian, and thereafter, as guardian, loans the trust fund in his hands toa firm of which he is 
a partner, a note and mortgage given by the firm to B., as guardian of the minors, for 
the money so loaned, can not be said to be without consideration. Held, further, that 
where the note is payable “ to the order of B., guardian of the minors,” and the mortgage 
sufficiently recites that the conveyance is made for the purpose of securing B., as guard- 
ian of the minors, on account of the indebtedness of the firm of which he is a part- 
ner to the minors, the note and mortgage do not show upon their face an attempt upon 
the part of B. to withdraw his property from the reach of the creditors of the firm, but 


an indebtedness, secured by a mortgage, due the minors. — Bush v. Bush, Sup. Ct. Kan., 
Pac. Rep., May 21, 1885. 


‘ — Suit to enforce the lien of a mortgage — Relations of creditor and surety de- 
fined.—A creditor who has or acquires a lien on the property of his debtor as a secur- 
ity for his debt, is a trustee of the same for the benefit of the surety, if there be one, 
and if by any willful act of his such lien is lost or destroyed, to the injury of the surety, 
the latter is so far discharged from liability for the debt. When a creditor relinquishes 
a lien he may have on the property of his debtor, in a suit, to collect his debt from the 
surety, the burden of proof is on him to show that the surety was not injured by such 


relinguishment,— Allen v. O’Donald, U. S. Cir. Ct. D. Ore., Ch. Leg. N., May 23, 
1885. 
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MORTGAGE (CHATTEL).— Sale of goods mortgaged to mortgagee, when valid. — 
There is no legal inhibition on a mortgager selling the mortgaged property to the mort- 
gagee in satisfaction of his debt; but where the validity of such sale is in issue, the 
burden is upon the mortgagee to show that the sale of the mortgager’s equity was vol- 
untarily made, that the conduct of the mortgagee in making the purchase was, in all 
things, fair and frank, and that he paid for the property what it was worth. —Jones v. 
Franks, Sup. Ct. Kan., Pac. Rep., May 21, 1885. 


— Bill of sale (registered) of after acquired goods — Vendee only takes equit- 
able title. — A registered bill of sale of personal property which includes stock in 
trade to be afterwards acquired is, as to such stock in trade, only a contract to assign 
and the vendee takes only an equitable title. Such vendee can not maintain trover for 
the property against a bona fide pledgee, who received such goods from the vendor in 
the ordinary course of business. In the absence of anything to lead the pledgee to 
believe a bill of sale existed, he is not chargeable with constructive notice by reason 
of his failure to inquire if there was such a registered bill of sale. —Joseph v. Lyons, 
Ct. App. Eng., Am. L. Reg., May, 1885. 


— When valid as against general assignee — Though not filed. — A mortgagee in 
good faith of personal property will take the proceeds under foreclosure as against a 
general assignor in insolvency, though the mortgage had not been filed. — Wilson v, 
Esten, Sup. Ct. R.1., Rep., June 10, 1885. 


—wWhen it will be sustained, though preferring creditors, who are direct- 
ors of the mortgager— Provision that mortgager retain possession, when 
valid — Attachment will not lie to avoid such mortgage.—In Michigan an 
insolvent debtor has a legal right to secure one or more bona fide creditors in pre- 
ference to others, where no fraud is intended; and the mere fact that a chattel 
mortgage given for that purpose operates incidentally to hinder and delay other cred- 
itors in collecting their debts does not affect the security. Provisions in a chattel 
mortgage that the mortgager shall continue in possession of the property, and continue 
sales thereof at wholesale and retail, with an omission of a stipulation to apply the 
proceeds of sales to pay the secured debts, do not make out constructive fraud or fraud 
inlaw. When a court says the law declares a conveyance void for fraud, or imputes to 
it fraud, what is meant is that the law will not sanction a conveyance, against the claims 
of creditors, when its provisions are illegal or are not reconcilabie with an honest pur- 
pose, and then declares it void upon its face because no evidence could change its 
character; as, in case of a deed made by a debtor for his own support or benefit, or for 
the benefit of those dependent upon him for sup} ort, or without consideration, and the 
like. Chattel mortgage executed by a manufacturing corporation to secure indorsers 
of its paper, most of whom were its directors, containing a provision that the mortgager 
should retain possession of the property and sell it at wholesale and retail, construed, 
and held, not fraudulent as matter of law, and ground for an attachment. — Hills vc. 
Stockwell, etc., Furniture Co., U. S. Cir. Ct. W. D. Mich., Fed. Rep., May 12, 1885. 


— Dissolution of Partnership — Securing debt of partner by chattel mortgage, 
when valid.— Where a partnership is dissolved, one partner retaining notes and the 
stock in trade to pay the firm debts, and the other taking certain other property, which he 
mortgages to secure his individual debt, and at the time of the dissolution the firm is 
insolvent, but the partners do not know it until after the dissolution, the mortgage will 
not be held fraudulent and set aside at the suit of a judgment creditor of the firm. — 
Poole v. Seney, Sup. Ct. lowa, N. W. Rep., July 4, 1885. 


MUNICIPAL CORPORATIONS. —Non-liability for acts or negligence of board of 
health. — A municipal corporation is not liable for the acts or negligence of the board 
of health, authorized to make and enforce sanitary regulations, and constituted a sep- 
arate body by the city charter. — Bryant v. City of St. Paul, Sup. Ct. Minn., Rep., Jure 
10, 1885. 


—Contracts of, how awarded—Statutory requirements must be complied 
with — When the mode of proceeding in respect to the awarding and making of con- 
tracts for grading public streets is prescribed by law, or in the charter of a municipal 
corporation, such mode must be strictly pursued by the corporation, or no liability is 
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MUNICIPAL CORPORATIONS — Continued, 
thereby incurred. The party dealing with the municipality is bound to see that all man. 
datory provisions of the law are complied with, and if he neglects such precaution, he 
becomes a mere volunteer, and must suffer the consequences, If such contract be in- 
valid when made, for a failure to comply with the statutory requirements, its subsequent 
ratification by the corporation requires the observance of the same formalities and pro- 
visions necessary to be complied with in the making of a valid contract.— Town of Dur. 
ango v. Pennington, Sup. Ct. Col., West C. Rep., June 4, 1885; Pac. Rep., June 4, 1885, 


—— Obstruction of water course by grading street — Damages — Statute of limita- 
tions.— A city has no authority, in grading a street, to stop by embankment a natural 
water course, so as to detain the waters and force them back on to the lot of a private 
individual; and such act is a trespass amounting to a taking of his land, and constitutes 
a nuisance, and any legislation authorizing such a proceeding would, under the Cali- 
fornia constitution, be void. As no mode of compensation is provided for by statute in 
such cases, an ordinary action for the recovery of damages therefor may be maintained, 
and such action is not barred for three years from its accrual.—Conniff v. City, Sup. Ct. 
Cal., Pac. Rep., June 11, 1885. 


— Liability for injuries caused by snow and ice on cross-walks.— A municipal 
corporation is not liable for an injury caused by a fall on a cross-walk orcasioned by a 
small ridge of ice formed by the trampling of snow and freezing and melting until the 
surface was uneven. — McKellar v. City of Detroit, Sup. Ct. Mich., N. W. Rep., June 18, 
1885. 

—Non-liability for injury caused by defective coal-hole constructed by lot- 
owner.—A lot-owner who negligently constructs a coal-hole in the sidewalk on a 
street in a city, whereby a party using such sidewalk is injured, is hable for the injury 
thus caused.— Calder v. Smalley, Sup. Ct. lowa, N. W. Rep., June 13, 1885. 


PARTNERSHIP.—One partner can not create homestead out of partnership property.— 
One partner can not acquire a homestead in real estate belonging to the firm of which 
he is a member, and hold the same exempt from judicial sale for the satisfaction of the 
debts of the partnership.— Drake v. Moore, Sup. Ct. Iowa, N. W. Rep., May 16, 1835. 


— May exist for special purpose — Purchase of property by one partner— When 
it will not be held as resulting trust by him—A partnership may existfor a 
special purpose, as for the sa'e of a mine, and on its determination one of the partners may 
become the purchaser of the property, and in the absenee of fraud no resulting trust 
arises in favor of the other partner as to the property acquired. During negotiations 
for the sale of said mine the sum of $2,500 was paid to defendant, by a proposed pur- 
chaser, upon the purchase price, which sum was to be forfeited in the event of his 
failure to pay the balance. Out of this amount,which defendant held as partnership 
funds, defendant advanced to the owner of the four-fifths interest represented by plain- 
tiff $1,500, to procure an extension of the time for completing the sale, and as a forfeit, 
and loaned him $1,000 besides. This advancement was made solely with a view to ob- 
taining more time within which the firm might realize a profit, as brokers, through a sale 
tosomethird person. Held, that such amount was partnership funds. The bonds for 
sale and escrow deeds were limited to a certain date, and were all made to the defend- 
ant, for convenience in carrying out the transaction; and on the date limited by the ex- 
tension granted by the four-fifths owner, having failed to secure a purchaser, defendant 
himself became the purchaser, paid the purchase price, received the deeds, and placed 
them on record, paying as part of the consideration the $1,500 which had been paid to 
secure an extension of time for sale of the mine, and which would otherwise have been 
forfeited. Defendant then expended a large amount of money in developing the mine, 
which became greatly enhanced in value by such expenditure. Held, that no partner- 
ship existed between plaintiff and defendant in the mine, and that a suit for an equit- 
able estate in realty, arising as a constructive or resulting trust through partnership 
transactions can not be maintained; but a court of equity may retain the cause, and 
proceed to an accounting and settlement of the partnership affairs, the same being con- 
fined to such transactions, where the evidence indicates a necessity for such accounting 
and the pleadings are consistent therewith, even if there be no specific prayer for an 
accounting. — Kayser v. Mongham, Sup. Ct. Col., Pac. Rep., May 21, 1885, 
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PARTNERSHIP — Continued. 

— Fraudulent attempt to form limited partnership, when void. — Certain parties 
formed a general partnership in 1873, to which each contributed a certain sum, They 
did business as the “ K. B. & 8. Co.” Upon the passage of the limited partnership act 
of June 2, 1874 (P. L. 271), said parties filed a statement in due form, under the provis- 
ious of that act, setting forth that each partner had subscribed and paid in cash a eum 
certain. This statement was false. No cash was actually subscribed or paid, but the 
assets of the old firm, without any formal transfer, were allowed to remain in the 
business. No certificate of this fact was afterwards reported under the provisions of 
the act of May 1, 1876 (P. L. 89). The company then did business as the “ K. B. & 8. Co., 
Limited.” Eventually it became insolvent. In a suit brought against the members as 
general partners for a debt incurred by the company after 1874: held, that said mem- 
bers were not protected from individual liability for the debts of the association, and 
the plaintiff was entitled to judgment. — Eliot v. Himrod, Sup. Ct. Pa., W. N.C., July 
2, 1885. 


— Right of insolvent debtor to pay creditor or secure him—Chattel mortgage, 
fraudulent nature of, question for jury — Assignment of note by — Rights of 
assignee. — Where the members of a firm prior tothe making of a note to them, to 
secure which the mortgage in controversy was executed, agreed that plaintiff should 
take an assignment of the note, and that the amount of the note should be charged 
against him on the firm books, and the note was so assigned, but not charged on the 
firm books against him for some time afterwards, the plaintiff became the actual 
owner of the note, by virtt 4 of such agreement, at the time he indorsed the note to him- 
self in behalf of the partnership. A debtor, though admitted to be insolvent, is not 
prevented by the California insolvent act from making a transfer directly to his creditor, 
either as security for a mortgage or in payment of his debts absolutely. A chattel mort- 
gage, given to secure both a present indebtedness and future advances, being for a 
greater sum than due the mortgagee, is not fraudulent as to creditors, though the mort- 
gage does not, on its face, show that it was given, as to the excess over the amount 
due mortgagee, to secure future advances, and the question whether such mortgage 
was fraudulent, or was in good faith given to secure future advances, is a question for 
the jury. —Wood v. Franks, Sup. Ct. Cal., Pac. Rep., June 11, 1885. 


— Bona fide retiring member is not liable for subsequent debts of firm.— Unless 
upon proof of fraud, the retiring member of a partnership that subsequently became 
insolvent can not be held liable for any firm debts contracted after his retirement. — 
Penn. Nat. Bank v. Furness, Sup. Ct. U. S., Sup. Ct. Rep., May 13, 1885. 


— See MORTGAGE (CHATTEL); RECEIVER. 


PATENTS. — Laches in correcting narrow claim.—If a patentee fails, within a reasona- 
ble time, to correct a claim which he considers too narrow, he loses the right to a re- 
issue. — Wollensak v. Reiher, Sup. Ct. U. S., Sup. Ct. Rep., June 3, 1885 


— Infringement by user for purpose of experiment.— Defendant bought from abroad 
articles which, if made in England, would be an infringement of the plaintiff’s patent, and 
used them in his laboratory for the purpose of experimenting upon and instructing his 
pupils, allowing them to examine them and pull them to pieces, they being cheaper than 
the plaintiff’s patented article, which he said he could not afford to buy for such a pur- 
pose. Held, that such a user was a user for the advantage of the defendant, and conse- 
quently an infringement of the plaintiff’s patent.— United Tel. Co. v. Sharples, Eng. 
Chan. Div., Ch. Leg. N., May 30, 1885. 


PLEADING. —See PRACTICE. 


PRACTICE.— Jury and Jurors— Panel, how formed.— The court having ordered that the 
number of trial jurors at each term should be twenty, a venire was issued for that number. 
Two of the number were not served, and two did not appear, and on the first day of the 
term the court directed the sheriff to fill the panel from the by-standers, which was 
done. When defendant’s case came on for trial, he objected to the panel as thus 
formed, and demanded that it be filled by the addition of four jurors, who should be 
selected from the body of the county in the manner provided by the statute. The court 
overruled the objection, and twelve jurors, three of whom were of those added to the 
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PrRacTICcE — Continued. 
panel by the sheriff, were, against the objection of defendant, sworn as jurors. Held, 
that as the jury were to be drawn from the panel, the refusal of the court to order the 
panel to be filled in the manner prescribed by the statute was error. — Brentner v, 
Chicago, M. and St. P. Ry. Co., Sup. Ct. lowa, N. W. Rep., May 16, 1835. 


—Certiorari— Error not presumed.— In suing out the writ of certiorari the party elects 
to rely upon such return as he is able to obtain, and he can claim no errors as grounds 
of reversal that are notshown byit. Every intendment in such a case should be against 
error or doubtful facts; not in favor of it.— Mann v. Tyler, Sup. Ct. Mich., N. W. Rep.,, 
May 16, 1835. 


—— Judgment rendered on — Judgment rendered after death of defendant, when 
binding on purchaser pendente lite — Voluntary appearance of defendant is 
binding. — Parties who voluntarily appear as defendants in an action of ejectment, and 
file an answer in which they deny each and every allegation of the complaint, and allege 
that they are the owners and entitled to the possession of the demanded premises, are 
bound by the judgment rendered therein, although they were not named in the complaint, 
and the summons was not served on them by any name, nor was the complaint amended 
by inserting their names, and no order of court granting them leave to appear in or de- 
fend the action, or to file an answer therein is contained in the record. The fact 
that one of such defendants died after his answer was filed, and before the trial, daes 
not render a judgment against him void, as to those who purchased, pendente lite, his in- 
terest in the demanded premises. — Tyrrell v. Baldwin, Sup. Ct. Cal., West C. Rep., May 
14, 1885; Ch. Leg. N., May 30, 1885. 


—— Plea in abatement — Fraudulent marriage contract —Suit pending in State 
court will not abate subsequent suit in Federal court.—A suit in equity by one 
party to a marriage contract, in writing, alleged to have been entered into in pursuance 
of section 75 of the civil code of California, to annul the contract as fraudulent, and for an 
injunction, is for a different cause from one by the other party to the contract fora di- 
vorce, arising upon the same alleged marriage contract, and a suit forthe latter object 
pending in one court, will not abate a suit of the former character brought in another 
court. The State and United States courts are courts of different jurisdictions, and a suit 
pending in a State court, will not abate a suit subsequently brought in a United States 
court for the same chiuse. — Sharon v. Hill, U.S. Cir. Ct. D. Cal., Ch. Leg. N., May 15, 1885. 


— Competency of instructions as to weight of evidence.—In civil cases the verdict 
of the jury must be determined by the preponderance of evidence, even though the con- 
clusion imputes to defendantafelony. In charging upon the weight of evidence it is not 
improper to instruct the jury to find for that side whose evidence “ you fairly and hon- 


estly believe is the more likely to be true.” — Mead v. Husted, Sup. Ct. Err. Conn., Rep., 
May 13, 1885. 


—— Plea after general denial — Effect of tender by defendant after general de- 
nials — Effect of.— A defendant, after having filed his answer containing a general de- 
nial, not rily, by subsequently filing a special plea inconsistent with the answer, 
conclusively admit the cause of actien. The plaintiff, after bringing an action for dam- 
ages for the loss of a trunk, and after the original answer generally denying the com- 
plaint has been filed, is not bound to accept, when tendered, the property concerning 
which the action has been brought, and to recover only for the detentionand any dam- 
age to the property. — Lake Shore and M.S. Ry. Co. v. Warren, Sup. Ct. Wyom., Pas. 
Rep., May 21, 1885; West C. Rep., May 21, 1885. 


— Findings of fact by Circuit Court are in nature of a special verdict.— Findings 
of fact by aCircuit Court are in the nature of a special verdict, and conclusive on appeal, 


if there is evidence to support them. — Newmann v. Calumet, etc., Co., Sup. Ct. Mich., 
N. W. Rep., June 13, 1885. 


— Argument, right of court to limit.— A party complaining of the order of a trial court 
limiting the time of argument in a criminal case must, besides excepting to the order, 
make known to the court that more time is necessary to a fair presentation of the 
case. — Williams +. Commonwealth, Ct. App. Ky., Ky. L. Rep., June, 1885. 
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PRACTICE — Continued. 

— Equity practice — Bill for discovery and general relief— It must appear that 
there is no adequate remedy at law —In removed case, action may be recast 
and repleader had. — Complainant filed a bill in the State court, alleging that defend- 
ant had been granted a license to make and sell bird cages, patented by him, and pray- 
ing that defendant be compelled to disclose the amount of license fees due, and the 
number of cages made and sold since a date named, and the complainant be granted 
such other and further relief as his case might require. The case was removed to the 
Circuit Court, where defendant demurred to the bill. Held, that so far as the bill was 
one for general relief, the court had no jurisdiction,as there existed an adequate and 
complete remedy at law; and that, so far as it was a bill of discovery, it was open to 
the objection that it contained no allegation that a suit at law had been brought, or 
was about to be brought, in which the discovery was material. Where the suit in the 
State court unites legal and equitable grounds of relief or of defense, as authorized by 
the State statute, it may, in the Federal court, be recast into two cases one at law and 
one in equity, and in such a case a repleader is necessary. — Perkins v. Hendeyt, U. S. 
Cir. Ct. D. Mass., Fed. Rep., May 12, 1885. 


PRINCIPAL- AGENT. — Bank not liable for notary’s failure to protest.— The owner ofa 
domestic note left it with a bank for collection, and if not collected to fix the liability of 
an indorser. It not having been paid at maturity, the bank, according to a general 
usage of the place, handed it to a reputable notary for presentment and protest. Held, 
that the notary was the sub-agent of the owner, and the bank is not answerable fora 
default of the notary in making presentment for payment whereby the liability of the 
indorser was released, — First Nat. Bank v. Butler, Sup. Ct. Comm. Ohio, Rep., May 13, 
1885. 


— Sale of Mine — Agent as purchaser — When not bound to disclose information 
to principal.—If A. and B. own a mine, and authorize C. to sell it for them or bring them 
a purchaser at a fixed price, with the understanding that C, is to have all he can getabove 
that price, C. may make the best bargain he can with any one; he may purchase it him- 
self, and is under no obligation to disclose to A. and B. anything that he may have 
discovered concerning the mine after such arrangement is made. — Synnott v. Shaugh- 
nessy, Sup. Ct. lowa, Pac. Rep., June 11, 1885; West C. Rep., June 11, 1885. 


— Set-off does not exist on part of agent when directed to disburse funds ina 
particular manner. —A. gave B. a letter of attorney to collect the rents of a certain 
property and pay them, first, to discharge taxes and water-rent on the property, and then 
to apply them to the interest on the first, second, and B.’s third mortgage on certain prem- 
ises successively ; the balance was to be paid to A. B. collected some seven hundred dol- 
lars, a sum insuflicient to pay the taxes, water-rent, and accrued interest charges prior 
to his incumbrance, and appropriated it solely and entirely to his own debt. In asuit 
by A. against B. to recover the amount so misappropriated: held, that the latter was 
bound to pay the money collected to the creditors named, in their designated order. 
And failing in this, the amount being less than the prior charges, he could not set-off 
the principal or interest of his own security, but was liable to |.is principal for the 
moneys so collected. — Tagg v. Bowman, Sup. Ct. Pa., W. N. C., June 18, 1885. 


PRINCIPAL-SURETY. — Release of former sureties releases substituted surety.— 
Defendant became surety for a guardian in the place of a surety on a former bond. Sub- 
sequently the court released the sureties on the former bond. The name of the defend- 
ant was not included iu the order of release. Held, that the defendant and the sureties 
on the former bond were joint obligors, notwithstanding their contracts of suretyship 
were contained in different instruments; and that, under the then existing law, the re- 
leasé of the sureties on the former bond, rel d the defendant as to any defalcation 
thereafter arising. — Spencer v. Houghton, Sup. Ct. Cal., West C. Rep., May 14, 1885. 


— Execution of mortgage by wife on her property to secure husband’s debt — 
Discharge of husband as bankrupt will not relieve her.—Where a wife exe- 
cutes a mortgage upon her own real estate for the purpose of securing the individual 
debt of the husband, she is surety for her husband to the extent of the property which 
she mortgages, and the discharge of the husband in bankruptcy, subsequent to the exe- 
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PRINCIPAL-SURETY — Continued. 


cution of the mortgage, will not release or discharge her from liability upon the mort- 
gage.— Burtis v. Wait, Sup. Ct. Kan., Pac. Rep., May 21, 1885. 


— Relations of creditor to surety.— A creditor who has or acquires alien on the prop- 
erty of his debtor as asecurity for his debt, is a trustee of the same for the benefit 
of the surety, if there be one, and if by any willful act of his, such lien is lost or 
destroyed, to the injury of the surety, the latter is so far discharged from liability for 
the debt. When acreditor relinquishes alien he may have on the property of his debtor, 
in a suit to collect his debt from the surety, the burden of proof is on him to show that 
the surety was not injured by such relinquishment.— Allen v. McDonald, U. 8. Cir. Ct. 
D. Ore., West C. Rep., May 21, 1885. 


—— Executions against one surety can not be had pending writ of error sued out 
by principal. — Where a jxdgment is rendered against the principal and sureties on 
a replevin bond, execution can not legally issue against one of the sureties, pending 
an appeal or writ of error prosecuted by the principal and other sureties under a super- 
sedeas bond, in which such surety does not join. While the judgment rendered in sucha 
case is for some purposes several in its character, the relation of principal and surety is 
not changed, and a reversal of the judgment on writ of error prosecuted by the princi- 
pal alone will operate as a reversal as to the surety.— Wren v. Peel, Sup. Ct. Texas, 
Texas Ct. Rep., June, 1885. 


RaILRoaDs. — To an action for willful neglect — Contributory negligence on part of 
party injured, can not be interposed, when.— In action against a railroad for will- 
ful negligence, it is no defense to show contributory negligence on the part of the person 
injured, unless it appear that the injury really resulted from such contributory neg- 
ligence, and notfrom the willful neglect of the road.—Jones, Adm., v. L. and N. R. R, 
Co., Ct. App. Ky., Ky. L. Rep., May, 1885. 


— Stock running at large — Instruction — When erroneous — Burden of proof.— 
An instruction, in an action to recover damages for cattle killed by a railroad company, 
that if the company neglected to build and maintain fences suflicient to keep stock off 
its right of way, under all ordinary circumstances, it was liable for all injury to stock 
occasioned by such negligence, is erroneous, as it holds the company liable, whether 
the stock were at the time running at large or not. The burden of proof is on the 
railroad company to establish the building of a good and suflicient fence, as the statute 
makes the proof of the fact of killing of cattle on the track prima facie evidence of neg- 
ligence on the part of the company. — Brentner v. Chicago, M., and St. P. Ry. Co., 
Sup. Ct. lowa, N. W. Rep., May 16, 1885. 


— Child on track —Duty of company.— Where a child two and a half years of age 
strays upon a railroad track, and lying down thereon, is mistaken for a log of wood by the 
engineer and fireman, when the train is 3,000 yards distant, and could be readily 
stopped, it is their duty to slacken the speed of the train, and avoid injuring the child, 
and if they fail to do so, the company will be liable for any injury inflicted. In an 
action for negligently running over a child on its track, it may be shown that the 
railroad company failed to fence its tracks as required by the statute.— Keyser v. 
Chicago & G. T. Ry. Co., Sup. Ct. Mich, N. W. Rep., May 16, 1885. 


— Authority on part of agents to contract — How limited — When ratified.— Be- 
fore the corporation will be bound by the contracts of agents, officers, or employes, 
nnless authority is conferred by the charter, it must be shown that authority to so con- 
tract has been given by the board of directors, or governing body, either expressly, 
impliedly, or by ratification. The duties of agents, oflicers and employes must in 
general be shown. When shown, the authority to contract within the line of such 
agency, office or employment will be presumed. Courts can not judicially know, or 
presume, without further proof of the duties and powers of a “ road-master,” than 
what the term indicates, that such an employe had authority to bind the corporation 
by a contract with a third party for nursing a person injured upon the line of the rail- 
way. A contract by an agent, etc., without authority, may be ratified by the corpora- 
tion, so as to become binding upon it. — Louisville, etc., Ry. Co. v. McVay, Sup. Ct. 
Ind., Cent. L. J., May 22, 1885. 
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— Enforcement of railroad mortgage— Appointment and powers of receiver — 
When foreclosure will be ordered. — Where arailroad mortgage provides that on the 
default for one year in the payment of interest, the trustees, or survivor of them, may take 
possession of the mortgaged property, hold it, receive and collect the income and profits, 
and apply them in a manner provided by the mortgage, a court of equity, in a suit to 
enforce such mortgage specifically, upon the default in payment of such interest, has 
power to appoint the surviving trustee a receiver to take possession of the mortgaged 
property, and to operate the road so as to secure the income and profits,and for that 
purpose (the road being without rolling stock) to purchase the necessary rolling stock, 
expend money for the preservation and repair of the same, and incur other reasonable 

including reasonable fees to counsel employed to aid him; for which ex- 

penses such receiv er would have alien upon the mortgaged property prior to that of the 
bondholders secured by such mortgage. A court of equity has power to decree a sale of 
mortgaged railroad property on default in payment of interest, though the terms of the 
mortgage do not authorize such sale, and the bonds secured by the mortgage have not 
matured, if it appears that the mortgager is insolvent; that a subsequent purchaser 
under a junior incumbrance will not discharge the interest; that the road must ve run 
ata loss if operated by the trustee; and that the road, if unused, must and will decay, 
and can not be then repaired for lack of funds by the trustee. — McLane v. Placerville, 
&S. V. R. Co., Sup. Ct, Cal., Pac. Rep., May 21, 1885. 


— Liability of, to employes under Kansas statute.— A section man employed by a 
railway company to repairits road-bed and to take up old rails out of its track and put in 
new ones, who is injured, without his fault, by the negligence of his co-employes in per- 
mitting an iron rail, intended to be placed in the track, to fall upon him while he is assist- 
ing in removing the rail from a push car on the track, is within the terms of sect. 1,chap. 
94, Kansas Laws of 1874 (sect. 4914, chap. 84, Comp. Laws of 1879), which makes every 
railroad company “ liable for all damages sustained by any person, including employes 
of the company, in consequence of any neglect of the agents,or by any mismanage- 
ment of the engineers or other employes of the corporation, to any person susiaining 
such damage.” —U. P. Ry. Co. v. Harris, Sup. Ct. Kan., Cent. L. J., May 22, 1885. 


—-The right to locate a railroad on the streets of a town must be construed 
strictly.— A railroad company was authorized by statutes passed at different times to 
locate a route not exceeding sixty feet in width, and to establish thereon a railroad with 
one ormore tracks leading into any town, etc. ; to occupy so much of certain streets(which 
were 60 and 50 feet in width) as might be necessary for tracks, sidings, etc. ; and at any 
time to construct additional tracks to an extent not exceeding five rods in width: held, 
that as to the streets of a town, these statutes gave only the right to build a railroad 
with necessary sidings, etc. ; that when this had been done the company had no further 
right to build, nor had it any exclusive right in those streets so as to interfere with an- 
other company placing its line upon unoccupied portions of them. — Phila. & R. R. Co.’s 
App., Sup. Ct. Pa., W. N. C., June 25, 1885. 


— Injury to employe — “‘ Bucking Snow ’’— When company not liable.— When an 
employe undertakes any duty that requires him to engage in “bucking snow,” he assumes 
the usual and ordinary hazards of such occupation; and if the effort to remove the snow 
by that method is made in the manner in common use, he has no right to complain if an 


accident occurs. — Bryant v. Burlington C. R. and N. Ry. Co., Sup. Ct. lowa, N. W. Rep., 
June 13, 1885. 


— Contributory negligence.— Where a person, in a sleigh drawn by one horse, on a 
wagon road, approaching a crossing of a railroad track, with which he was familiar, 
could have seen a coming train, during its progress through a distance of seventy rods 
from the crossing, if he had looked from a point at any distance within six hundred 
feet from the crossing, and was struck by the train at the crossing and injured, he was 
guilty of contributory negligence, even though the train was not a regular one, and was 
running at a high rate of speed, and did not stop at a depot seventy rods from the cross- 
ing in the direction from which the train came, and did not blow a whistle or ring 
a bell between the depot and the crossing — Schofield v. Chicago, M. & St. P. Ry. Co., 
Sup. Ct. U. S., Sup. Ct. Rep., June 3, 1885. 
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—Illegal charges for freight recoverable. — A shipper has a right to have his goods 
transported at legal rates over the usuall ine of acommon carrier of such goods ; and ifto 
procure the services of such carrier the shipper is compelled to pay illegal rates estab- 
lished by the carrier, the payment is not such a voluntary payment as will preclude 
recovering back the illegal charge; ner will it preclude such recovery if the payments, 
by arrangement of parties, are made at the end of each month. — Peters v. Railroad 
Co., Sup. Ct. Ohio, Alb. L. J., June 20, 1885. 


RECEIVER.— Liability of railroad receiver to action for negligence.— A receiver of 
an insolvent railroad company, empowered by statute to eperate the railroad for the use 
of the public, acting as a common carrier, in the carriage of passengers, is not a public 
officer, entitled to immunity as such, but may be sued at law, in his representative capa- 
city, by leave of the court appointing him, as the company might be, for negligence of 
his agents in operating the road, resulting in the death of a passenger. — Little v. Dusen- 
berry, Ct. Err. and App. N. J., Alb. L. J., June 20, 1885. 


— Partnership property in hands of receiver— When creditors may 
acquire liens on property and be entitled to priorities over others and when 
not.— When a receiver has been appointed on a bill filed by one partner against 
his copartner, merely to hold the property or funds pending the litigation between the 
parties, creditors of the firm are not bound to wait till the equities between the parties 
may be adjusted, as that might never be done. In such case the assets are treated as 
still belonging to the firm, and creditors may proceed in any lawful way to acquire a 
lien, entitling them to priority over less diligent creditors. When a receiver was 
appointed on bill filed by one partner against the other for the settlement and adjust- 
ment of the partnership accounts and the payment of creditors of the firm, which was 
insolvent, and the court had ordered notice to be given to all creditors to come in and 
prove their debts before the master, it was held that one of the creditors by the recovery 
of a judgment against the firm, during the pendency of said bill, and the filing of a 
creditor’s bill on the same day that notice to creditors was ordered, did not acquire any 
‘lien upon the assets in the hands of the receiver, or right to be preferred over other 
creditors, and this more especially when such creditor proved his claim before the 
master and shared in the distribution of the funds in his hands.— Jackson v. Lahee, 
Sup. Ct. Ill., Ch. Leg. N., June 27, 1885. 


—— When not liable to garnishment.— When a receiver is duly appointed of the effects 
of a copartnership, in an action brought by a creditor of the firm, he can not be gar- 
nished by judgment creditors of the firm as to partnership assets in his hands. After 
the appointment of a receiver, an insolvent debtor, who was a party to the proceedings, 
can not give one creditor preference over others by a written assignment. —McGowan 
v. Myers, Sup, Ct. lowa, N. W. Rep., May 16, 1885. 


—— See INSURANCE COMPANY. 


REMOVAL OF CAUSES. — Foreign corporation as judgment debtor — When petition 
for removal will not lie— Colorable assignment — When case may be remand- 
ed or dismissed.— An allegation in a petition for removal of an action on a judgment 
by a defendant corporation that it was established according to the laws of another State, 
such allegation being made in order to bring the defendant within the operation of 
sect. 739, Rev. Stats., as to residence and service of process, and to discredit the judg- 
ment upon which suit was brought is evasive and inconsequential, when defendant had, 
in the State of the judgment, an agent served with process, and actually defended the 
suit. Where an assignment of a cause of action is colorably made for the purpose of 
giving jurisdiction to the United States Court, the fifth section of the act of March 3, 
1875, relating to removals, has now given to the Circuit Courts power to dismiss or 
remand the cause at any time when the fact is made to appear. — Provident Savings 
Life Ass. Soc. v. Ford, Sup. Ct. U. S., Sup. Ct. Rep., June 3, 1885. 


—— Railroad companies established under national laws, are entitled to remo- 
val—Causes removable.—Corporations of the United States created by and organized 
under acts of Congress, like the Union Pacific Railroad Company and the Texas and Pa- 
cific Railroad Company, are entitled as such to remcve into the Circu't Courts of the 
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REMOVAL OF CAUSES — Continued. 

United States suits brought against them in the State courts, under and by virtue of the 
act of March 3, 1875, on the ground that such suits are suits “ arising under the laws ofthe 
United States.” A trial before a municipal officer, which was in its nature an inquest of 
valuation and assessments, not having the character of a suit, and an appeal taken 
therefrom, before the filing of a petition for removal, is not good grounds for denying 
such a petition.— Union Pac. Ry. Co. v. Myers, Sup, Ct. U. 8., Sup. Ct. Rep., June 3, 
1885. 


— Absence of oath will not invalidate petition for removal, when waived.—A 
suit was commenced ina State court,November 4th, as No. 4414, A petition by the plaintiff, 
to remove it into the Circuit Court of the United States, was filed the next day, entitled in 
the suit as No. 4414, signed by his attorneys, not sworn to, referring to the suit as com- 
menced, and asking for a removal under subdivision 3 of sect. 639 of the Revised Stat- 
utes, and stating facts showing a right to a removal, not only under that subdivision, 
but also under sect. 2 of the act of March 3, 1875 (18 St. 470), and accompanied by an 
aflidavit, made by the plaintiff eleven days before, stating that “he is the plaintiff” in 
the suit, as No. 4414, and giving its title, and the name of the court, and alleging “ that 
he has reason to believe, and does believe, that, from prejudice and local influence, he 
will not be able to obtain justice in said State court.”” The State court ordered the 
cause to be removed, and the Circuit Court refused, on motion of the defendant, to 
remand it. Held, (1) the affidavit was sufficient for a removal under subdivision3 of 
sect. 639; (2) the petition made out a case for a removal under the act of 1875; (3) the 
absence of an oath to the petition was, at most, only an informality, which the defend- 
ant waived by not taking the objection on the motion to remand. —Canal & Claiborne 
Sts. R. Co. v. Hart, Sup. Ct. U. S., Sup. Ct. Rep., June 3, 1885. 


— Citizenship— Action by stockholders against corporation.—A suit in equity 
brought by C.,a citizen of one State, against a corporation of the same State, and T., a 
citizen of another State, and W., to obtain adecree that C. owns shares of the stock of the 
corporation standing in the name of W., but sold by him to T., and that the corporation 
cancel on its books the shares standing in the name of W., and issues to C. certificates 
therefor, can not be removed by T. into the Circuit Court of the United States, under 
sect. 2 of the actof March 3, 1875, (18 St. 470), because the corporation is an indispens- 
able party to the suit, and is a citizen of the same State with C.— Crump v. Thurber, 
Sup.Ct. U. S., Sup. Ct. Rep., June 3, 1885. 


— Allegations of citizenship essential.—As a party may be a resident of a State with- 
out being a citizen thereof, a simple averment that a party seeking to remove a cause is 
a resident of a certain State is not sufficient. — Kelly v. Houghton, U. S. Cir. Ct.D. Cal., 
Fed. Rep., May 12, 1885. 


— Removal of cause from State to Federal court — When not removable.—This 
was an action of tort; all the plaintiffs were citizens of Minnesota. A part of the defend- 
ants were citizens of that State, and a part citizens of Illinois. Held, that this cause was 
not subject to be removed from the State to the Federal court under the second section 
of the act of 1875. — Price v. Toedt, Sup. Ct. U. S., Ch. Leg. N., June 20, 1885. 


— See PRACTICE. 


SALES.— Without express warranty — When vendee may recover for defect in 
goods.— Every person who sells goods of a certain denomination or description under- 
takes without express warranty as a part of his contract that the thing delivered shall 
correspond to the description and is in fact an article of the species, kind and quality 
expressed in the contract of sale. When, however, one has stipulated for species and 
kind only in an article purchased, he is not entitled to remedy for any deficiency in qual- 
ity, unless the species and kind stipulated for necessarily imply the affirmation that it 
has a certain quality inconsistent with the defects claimed. — Wilson v. Lawrence, Sup. 
Jud. Ct. Mass., Daily L. Rec., June 9, 1885. 


— When warranty of quality will not be implied by vendor.— Where there is no 
knowledge on the part of the vendor of goods of their defective quality, although no 
opportunity of inspecting them is given to the vendee, the sale itself raises no implied 
warranty of quality or even of merchantability on which the vendee can sue if the 
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goods prove worthless, A., a pork packer in D., wrote to B., a provision broker in C., 
to offer “ five car-loads fully cured pickled shoulders of pork free on board, D.” B., on 
receipt of an order from E., also a pork packer and the owner of a meat--moking 
establishment at P., bought two car-loads, and reported to A.: “I sold two car-loads 
sweet pickled shoulders. Ship them to my order, P.” Before they were sent they 
were inspected by an employe of A., who pronounced them in good condition. Shortly 
after arrival at P. they were found to be spoiled so as not to be merchantable for human 
food. — Ryan v. Ulmer, Sup. Ct. Pa., W. N. C., June 4, 1885. 


-— Construction of written instrument — Intent and meaning governs when 
ambiguity exists — Receiver of goods liable for value thereof asif there were 
no writing.—In ascertaining the meaning of a written offer to sell, all its parts and 
words should be examined in the light of the circumstances, and if possible, effect given 
te each; and when such writing may have different meanings, and the receiver of such 
writing, on inquiry of a third person, is given the true intent and meaning of the sender 
of the same, such receiver of the writing, who without further inquiry, acts upon the same 
and then seeks to hold the sender upon such writing, is bound by such true intent and 
meaning of the sender. Where a proposition to sell goods is sent by a writing, that, by 
mistake, is ambiguous; and, knowing of such ambiguity, the receiver of the writing 
claiming an improbable meaning, unreasonably favorable to himself, and not intended 
or thought of by the sender, and without notice to the sender or inquiry of him.as to 
his intended meaning, orders the goods, obtains and uses them, such receiver of the 
goods is liable to the seller of the same forthe value of the goods used, as if no propo- 
sition had been sent. — Butler v. Moses, Sup. Ct. Ohio, Week. L. B., June 15, 1885. 


— Sale of property in custody of third person — Notice necessary to constitute 
delivery.— When property sold in good faith, is at the time, in the care and custody of 
a third person, notice to said third person of the said sale is sufficient to constitute a 


delivery as to subsequent purchasers or attaching creditors. — Lupkins v. Collins, Sup. 
Ct. Idaho, West C. Rep., June 11, 1885. 


—Vendor and Vendee—Notwithstanding stipulation avoiding contract vendor 
may recover unpaid purchase-money.—The vendor under a contract for the sale of 
land, may maintain an action for the recovery of the unpaid purchase price, although 
such a contract contains a stipulation to the effect that in the event of a failure of the 
vendee to comply with all the terms and conditions ef the contract, the vendor should 
be released from his obligation to convey, and the contract should be void. — Wilcoxson 
v. Still, Sup. Ct. Cal., Am. L, Rec. June, 1885. 


PRINCIPAL AND AGENT. 


SLANDER — Calling plaintiff a thief— Pleading — Essential allegations in — Meas- 
ure of damages. —In an action for slander, a complaintis sufficient and states a cause 
of action if it alleges that the defendant, in the presence and hearing of the plaintiff ang 
divers persons, naming them, spoke of and concerning the plaintiff, falsely and mali- 
ciously, the following words, viz: “‘ You are a thief; you make your money by stealing.” 
Such words are actionable per se and under section 460 of the code of civil procedure, 
noi do or colloquium was required to be pleaded in the complaint; nor was it neces- 
sary to allege that the words spoken were understood by the persons who heard them 
to have been applied to the plaintiff. In an action for such slander the plaintiff may 
prove, in aggravation of the damages, that he was a married man, and had a family. 
But, where the evidence shows strong circumstances of mitigation, a verdict awarding 
the plaintiff three thousand dollars damages will be set aside as excessive. — Rhodes v. 
Naglee, Sup. Ct. Cal., West C. Rep., May 14, 1885. 


—Words not actionable per se—Duty ofplaintiffas to proof of extraneous facts.— 
In the action of slander, where the words spoken are not slanderous per se, but are made 
so by reason of the existence of some extraneous facts, it is incumbent upon the plaintiff 
to prove such latter facts, and the defendant, under the general issue, has a right to dis- 
prove them, In such action it is necessary for the plaintiff to aver and prove that the 
words were actually used in their actionable sense, and were applied to the plaintiff 
and that the hearers so understood them. Upon this point the testimony of the 
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SLANDER — Continued. 
hearers, as to how they understood them, is admissible. — Nidever v. Hall, Sup. Ct. 
Cal., West C. Rep., June 4, 1885. 


STATUTE. — Construction of — Punctuation aids, not controls.—In construing a 
statute, punctuation may aid, but does not control unless other means fail; and in 
rendering the meaning of a statute, punctuation may be changed or disregarded. — 
Albright v. Payne, Su. Ct. Ohio. Week. L. B., May 4, 1885. 


SuRFACE WATER. — Liability of owner for flooding neighbor's land, in trying to 
reclaim bed of pond.—A rural land-owner has no right to put up such artificial bar- 
riers as will flood his neighbor’s land with surface water, that would otherwise escape 
over his own, for the mere purpose of reclaiming the bed of a pond that had always been 
on his premises, and of getting rid of the inflow. — Boyd v. Conklin, Sup. Ct. Mich., Am. 
L. Reg., May, 1885. 


TAXATION. — Vendor of goods sold on installment plan is liable to.— Merchandise 
sold on the installment plan, the property not to pass until the full price has been paid, 
although it has been removed from the store of the vendor or lessor, continues to be 
stock in trade of such vendor or lessor, and subject to taxation as such, under Pub. St., 
ch. 11, sect. 20, until the full price has been paid and the property has passed. — Singer 
Mfg. Co. v.County Commrs., Sup. Jud. Ct. Mass.,Ch. Leg. N., May 23, 1885; Daily L. 
Rec., May 18, 1885. 


— When ‘‘ manufacturer ’’ subject to as such.—A person who purchases and slaugh- 
ters hogs for the purpose of adding to the value thereof by certain processes and combi- 
nation with ether materials— whereby they are converted into bacon, lard and cured 
meats — with a view of making a gain or profit thereby, is a manufacturer, and taxable, 
as such, under section 2742, of the Revised Statutes.— Engle v. Sohn, Sup. Ct. Com. Ohio, 
Week. L. B., May 18, 1885. 


— Situs of property determines liability.— Money that 1s loaned and invested in the 
State of lowa, and under the exclusive control of an agent whose principal resides in 
England, is taxable in Iowa, nor can an agent avoid taxation by executing a note to his 
principal for the money and property in his hands simply to avoid the tax, and with the 
understanding that such note shall not create a liability on his part.— Hutchinson v. 
Board of Equalization, Sup. Ct. lowa, N. W. Rep., May 16, 1885. 


— Constitutionality of act imposing tax on gross receipts of foreign corpora- 
tions. — The Pennsylvania act of June 7th, 1879, imposing a tax upon the gross receipts 
from business done within this State by foreign corporations, is constitutional. The 
business done by the Pullman Palace Car Company is “ transportation,” and is within 
the terms of the act.— Pullman Pal, Car Co. v. Commonwealth, Sup. Ct. Pa., Leg. Int, 

» June 12, 1885. 


— Municipal corporations— Right to tax—General words in statute, how to 
be construed.— Authority granted by charter to the City of L. to impose a license tax 
upon persons engaged in certain enumerated callings, and “ upon any ether person or 
employment which it may deem proper, whether such person or employment be herein 
specially enumerated or not,” does not empower the city to impose such a tax upon a 
railroad corporation doing business therein. The rule of constructionis that when a 
particular class of persons or things is spoken of in a statute, the general words follow, 
the class first mentioned must be taken as the most comprehensive, and the general 
words treated as referring to matters ejusdem generis with such class. — City of Lynch- 
burg v. N. and W. R. R. Co., Sup. Ct. App. Va., Va. L. J., June, 1885. 


— Injunction proper remedy for restraining collection of tax — Unconstitu- 
tional State law. —The remedy by injunction to prevent the collection of taxes by 
distraint upon the rolling stock, machinery, cars, and engines,and other property of 
railroad corporations, after a tender of paymentin tax receivable coupons, is sanctioned 
by repeated decisions of the Supreme Court, and has become common and unquestioned 
practice, in similar cases, where exemptions have been claimed in virtue of the consti- 
tution of the United States; the ground of the jurisdiction being that there is no ade- 
quate remedy at law.—Allen v. “alt. & Ohio R. Co., Sup. Ct. U. S., Sup. Ct. Rep., May 13, 
1885, 
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Tax-SALE.—Under illegal assessment is void.—Where land is sold for non-payment of 
taxes charged thereon, and some part of such taxes is so charged illegally, such sale is 
void. Where a tax-sale proves to be invalid, the purchaser is entitled to receive the 
legal taxes including interest and penalty legally thereon paid by him, and legal taxes 
subsequently paid by him, with interest from the dates of such payments; but he is not 
entitled to receive illegal taxes thereon paid by him, or interest or penalty thereon, — 
Younglove v. Hackman, Sup. Ct. Ohio, Week. L. B., June 15, 1885. 


Tax-TITLE. —Statute of limitations— Constructive adverse possession of holder 
of tax title — Quit-claim deed to original owner — Effect of — Measure of dam- 
ages for cutting timber.— The execution of a quit-claim deed by a tax-title claimant 
to the original owner of land sold for taxes, that had not been occupied by any one for 
three years after the date of the recording of the tax deed, within three years of the 
recording thereof, held,to operate as an abandonment and surrender to said original 
owner of the constructive adverse possession which arose in his favor by virtue of his 
taking such tax deed and recording it, which constructive adverse possession set the 
statute of limitations running in his favor, and that after such constructive adverse 
possession ceased, the statute of limitations ceased to run in favor of his title, and 
thereafter it ran in favor of the original owner, and barred any right of action in favor 
of those claiming under the tax deed after the expiration of the three years from the 
recording thereof. In an equitable action by the original owner of lands sold for taxes 
to establish his title thereto, and recover compensation for waste by cutting timber 
thereon by defendant, who acted in good faith, claiming title under the tax deed, dam- 
ages as provided by Rev. St. Wis. 1878, sect. 4269, can not be recovered, but only the 
value of the logs so cut and removed, with interest from the commencement of the 
action.— Warren v. Putnam, Sup. Ct. Wis., N. W. Rep., July 4, 1885. 


TELEGRAPH COMPANIES.—When liable for negligence in transmission of message.— 
A telegraph company must perform the duties it assumes as public servant, and is liable 
for damages for negligence; but it is not liable for errors which it can not control. — 
Abraham v. West. Un. Tel. Co., U. S. Cir. Ct. D. Ore., Rep., May 13, 1885. 


— Ibid.—Provisions in telegraph blanks void for want of consideration, when. 
A stipulation printed on a blank upon whicha telegraph message is sent, purporting to 
exempt the telegraph company from all liability for mistakes in the transmission or 
delivery, or for non-delivery of any unrepeated message, whether happening by the neg- 
ligence of its servants or otherwise, beyond the amount received for sending the same, 
is void for want of consideration. Such company can not stipulate against or limit its 
liability for mistakes happening in consequence of its own fault, such as want of proper 
skill or ordinary care on the part of its operators, or the use of defective instruments. 
Such company is exempt only for errors arising from causes beyond its control, and the 
burden of showing such exemption rests upon it, in an action to recover.for an alleged 
loss. A telegraph company is not liable for a loss arising from a mistake in the trans- 
mission of a message, when such mistake was occasioned by a break in the electric 
current, produced by atmospheric influences beyond the company’s control. — Hart v. 
Same, Sup. Ct. Cal., Am. L. Reg., May, 1885. 


— Ibid. —Ibid.—A stipulation in a telegraph blank that the company shall not be liable 
for mistakes or delays in transmission or delivery of any unrepeated message, whether 
happening by negligence or otherwise, beyond the amount received} for sending the 
same, is valid and binding, and the sender of such a message can not recover beyond 
the amount paid, even though the delay was caused by the negligence of the company’s 
servant in delivering the message. Although the telegraph blank with the printed con- 
ditions is not used, if the sender is aware of the conditions under which the company 
by its rules accepts and transmits messages, he is bound by such conditions. — Clement 
v. Same, Sup. Jud. Ct. Mass., Am. L. Reg., May, 1885. 

—— Measure of damages for erroneous transmission of telegram — Negligence of 
telegraph company.— Plaintiff ’s agent telegraphed him an offer to buy apples at two 
dollars per barrel, but by the negligence of the agents of the telegraph company the 
telegram was not properly copied, and plaintiff took no notice of it, and afterwards the 
price of apples advanced, and in purchasing he was obliged to pay the advance price. 
Held, in an action against the telegraph company for his loss, that he could only re- 
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cover the amount paid for the telegram. — Pennington v. West. Un. Tel. Co., Sup. Ct. 
Iowa, N. W. Rep., July 4, 1885. 


TRADE-MARK. — Use by assignee or purchaser must be indicated.— An assignee or 
purchaser of a trade-mark from the original proprietor must, in the use thereof, indicate 
that he is assignee or purchaser, or he will not be entitled to protection in the use of the 
mark so assigned. — Stachelberg v. Ponce, U. S. Cir. Ct. D. Me., Fed. Rep., May 12, 1885. 


TRESPASS. — When injunction to restrain trespass to land will lie.—Where plaintiff 
asks an injunction restraining defendant from committing a trespass on his land by cut- 
ting and removing timber, held, (1) plaintiff must have not only the right to possession, 
but also be in actual possession ; (2) the injunction will not be granted unless defendant 
is insolvent, or the injury is irreparable so adequate compensation can not be had at 
law. — Hillman v. Hurley, Ct. App. Ky., Ky. L. Rep., May, 1885. 


— See EQUITY. 


TROVER.—Pledge by agent of goods with a bank of which he was director — 
When agent's knowledge will not be imputed to bank. — Plaintiffs were owners 
of sugar which was shipped from Cuba to Boston, consigned to a firm of which B. was 
a member, as agents for sale. B., who was a director in defendant bank, procured from 
said bank a loan, pledging the sugar above mentioned as security for the same, although 
he had no authority from the plaintiffs so todo, In an action of trover for the conver- 
sion of the sugar, it was held that, even though B. was present as a director of the bank 
when the loan was made, and acted upon by the board of directors, still his knowledge 
of the plaintiff’s title to the sugars, and of the fact that his firm had no right to pledge 
them, could not be imputed to the bank. — Santiago Innerarity v. Merchants’ Nat. Bank, 
Sup. Jud. Ct. Mass., Ch. Leg. N., May 23, 1885; Daily L. Rec., May 16, 1885; Rep., June 
10, 1885. 


— When t2nant can bring trover against landlord taking possession before end 
of term. — Where a landlord takes possession before the end cf the term without the 
tenants’ consent, and prevents the tenants from removing their personal property, the 
tenants can bring an action of trover and conversion against the landlord for the personal 
property, even if it is attached tothe realty. — Watts v. Lehman, Sup. Ct. Pa., Leg. Int., 
May 22, 1885. 


TRUSTS AND TRUSTEES.—An attorney, when trustee, can charge professional 
services. — A trustee, who is also a member of the bar, may be allowed credit in his 
account for a fee to himself for professional services rendered by him to, and for the 
benefit of, the trust estate prior to his appointment as trustee. Such trustee may also 
claim compensation for services of a professional character rendered by him to the 
estate, in addition to those which ordinarily pertain to his position as trustee. — Perkin’s 
App., Sup. Ct. Pa., W. N. C., June 4, 1885. 


— Power to sell for cash — Purchase by trustees — Invalid. — Under a deed of trust 
empowering the trustees, in case of certain default, to sell the trust property at public 
auction for gold coin or cash, a sale to a third person, who, at the request of the trustees: 
and for them bid in the property, upon the distinct understanding that he was not to pay 
any money, or take or have any interest in the property, otherwise than in trust for the 
trustees, is fraudulent, and will be set aside. — Scott v. Sierra Lumber Co., Sup. Ct. Cal., 
West C. Rep., June 4, 1885. 


— Surplus income of trust fund, how far applicable to debt of judgment cred- 
itor. —In an action by a judgment creditor to reach and recover the surplus income of 
the beneficiary of a trust fund, the income of which was to be paid to him, where the 
trust provided that the cestui que trust should have no power to anticipate or incumber 
the income, the rule is: The manner of life in which the beneficiary had been in the 
habit of living is not one of the conditions upon which the amount necessary for his sup- 
port is to be predicated, the law being concerned only with real obligations and necessary 
expenditures; and while it may take into account the differences existing in the educa- 
tion, habits and condition of individuals, to ascertain their respective necessities and 
wants, it can not properly estimate or determine the amount which, according to social 
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TRUSTS AND TRUSTEES — Continued. 
requirements, an individual should lavish or expend in voluntary entertainments in re- 


payment of conventional obligations. — Tolles v. Wood, Ct. App. N. Y., Daily Reg., July 
2, 1885, ; 


WARRANTY. --See SALES. 


WILLS. — Bequest for maintenance— When payable and in effect.—A bequest to 
trustees of a sum with directions to apply the income, etc., for the maintenance, educa- 
tion and support of the children of testatrix’s niece, is a legacy which runs from the time 
of death of testatrix and not from a year thereafter. — Townsend’s App., Sup. Ct. Pa., 
Leg. Int., May 22, 1885. 


—— Provision, when not construed as condition precedent.— A paper writing pro- 
bated as a will, provided that “if any accident happen to me that I die from my home 
my wife shall have everything.” The testator died at home, having preserved the will 
Held, that death away from home was not a condition precedent to the will taking ef- 
fect, and that the wife was entitled to take under it. —Likefield v. Likefield, Ct. App, 
Ky., Rep., May 13, 1885. 


—-Defective subsequent will not admissible to prove revocation of former 
will.—A testator executed a will in June, and in September following executed another 
will which contained a clause revoking all former wills; the probate of this latter will was 
refused on the ground that it was not duly executed. The will of June was then pre- 
sented for probate, and it was held, that the latter will, not having been admitted to 
probate, was not admissible to show a revocation of the former will. — Stickney, Exr. », 
Hammond, Sup. Jud. Ct. Mass., Rep., May 13, 1885. 


— Remainders — Title taken by executors. —A testator devised lands and personal 
property to his executors and their successors, and their heirs, in trust; and directed 
that the income, until his youngest grandchild, who might live to be twenty-one years 
of age, should arrive at that age, should be divided equally among the testator’s children, 
or the issue of any child dying, and among the grandchildren also as they succes- 
sively came of age; that “ after the decease of all my children, and when and as soon as 
the youngest grandchild shall arrive at the age of twenty-one years,” the lands should 
be “inherited and equally divided between my grandchildren per capita,” in fee, and 
that “in like manner” the personal property should “ at the same time be equally di- 
vided among my said grandchildren, share and share alike, per capita;” and that if any 
grandchild should die before the final division, leaving children, they sheuld take and 
receive, per stirpes, the share which their parent would have been entitled to have 
and receive if then living; and provided that any assignment, mortgage, or pledge by 
any grandchild of his share should be void, and the executors, in the final division and 
distribution, should convey and pay to the persons entitled under the will. Held, that 
the executors took the legal title in fee to hold until the final division; and that the 
trusts were imposed upon them as executors. Held, also, that all the grandchildren 
took equitable vested remainders, opening to let in those born after the testator’s 
death, and subject to be divested only as to any grandchild who died before the expira- 
tion of the particular estate, leaving issue, by an executory devise over to such issue, 
A trustee having large powers over the trust estate, and important duties te perform 
with respect to it,is a necessary party toa suit by a stranger to defeat the trust. — 
McArthur v. Scott, Sup. Ct. U. S., Am. L. Rec., May, 1885. 


— Construction of—Abatement of legacies.— Testator, after directing his debts, etc., 
to be paid, devised his town house and furniture to his sister, directing that all incum- 
brances, taxes, etc., thereon should be paid off by the executors, To his brother he 
devised his country house, subject, however, to sale if necessary to carry out the pre- 
vious provisions of the will: “it being my intention that each bequest shall be fully 
carried out in the order in which it appears in this my last will and testament, as the 
funds derived from my estate may permit.” Testator then gave several general lega- 
cies. Held, there being a deficiency of assets, that testator intended no preference 
among these latter bequests, and that they must abate proportionately. — Penn. Co.’s, 
etc., App., Sup. Ct. Pa., W. N. C., June 25, 1885. 


